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A Report to 


Regarding 


The Reader 


Other Indoor Amusement Accidents 


a VARIETY of circumstances sur- 
rounding the playtime accident has been 
mentioned in earlier issues of this JOURNAL. 
So many are the factual differences that may 
be significant in the various forms of amuse- 
ment accidents that we have arbitrarily con- 
sidered them within separate general cate- 
gories. In the August, 1950 issue of this 
JouRNAL we spoke about outdoor amusement 
accidents; and in the October, 1950 issue, 
about indoor sports accidents. We now wind 
up this general topic of the playtime acci- 
dent with a review of the last three years’ 
cases involving indoor amusement accidents 
other than sports accidents. These include 
mishaps connected with theatres, restau- 
rants, hotels, dance halls and taverns. 


Motion picture theatres come very close 
to having a jurisprudence of their own. In 
the relatively short space of three years, 
no fewer than eighteen accident cases involv- 
ing them have been reported. A number 
of the cases are novel in the employment 
of the concept of constructive notice as a 
matter of defense rather than as a point of 
attack. The cases may be divided, for con- 
venience in discussion, according to the areas 
near or within the theatre in which the 
accident occurred. 


In Falen et ux. v. Monessen Amusement 
Company, 17 CCH Neciicence Cases 532 
(Pa., 1949), the plaintiffs, husband and wife, 
alleged that they drove in their automobile 
onto the defendant’s parking lot, which was 
adjacent to the theatre. The time was about 
6:45 on an evening in early October. The 
husband parked the car with its back toward 
the retaining wall of an emergency exit from 
the theatre. While the husband was clos- 
ing the automobile’s windows and turning 
out its lights, the wife alighted on her side 
of the car. She saw the retaining wall, and 
mistaking it in the dimness of the light for 
the curb of a sidewalk that seemed to run 
along the side of the theatre building, she 
stepped up on the wall and forthwith fell 
down onto the ramp and received injuries. 
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The jury returned a verdict for the plain- 
tiffs, and defendant argued on appeal that 
there was either (1) enough light for her 
to see the actual condition existing, in which 
case she assumed the risk, or (2) not enough 
light for her to see the true situation, in 
which event she was negligent, as a matter 
of law, in stepping forward when she could 
not see what lay before her. 


The reviewing court rejected these con- 
tentions and held that the jury was war- 
ranted in finding that, while the light was 
sufficient to enable the plaintiff wife to see, 
and although she did see, it was also so dim as 
to deceive her into mistaking the wall for 
a curb. Consequently, she could not be 
contributorily negligent as a matter of law, 
and the judgment for plaintiffs was affirmed 


HE lobby and cuter stairways of the 

theatre were involved in the next group 
of cases. In Dickinson v. Eden Theatre Com 
pany, 18 CCH Neciicence Cases 520 (Mo., 
1950), the plaintiff brought an action for 
injuries sustained when she was struck by 
a paper vendor in defendant’s lobby. She 
waited near the ticket taker while her daughter 
was in line outside, waiting her turn to buy 
tickets. While the plaintiff was standing 
there, an elderly newsboy, whom the de- 
fendant allowed to mingle with the crowd 
and to sell papers in the lobby, negligently 
ran into her and knocked her down. The 
court refused to hold the theatre operator 
liable, asserting that there was nothing in- 
herently dangerous in the customary con- 
duct of the newsboy and that there was 
insufficient evidence to charge the defend- 
ants with notice that he would be likely to 
injure theatre patrons. 

A directed verdict for defendant was over- 
turned on appeal in Klironomos v. Rialto 
Theatre Company, Inc., 18 CCH NEGLIGENCE 
Cases 46 (Mass., 1950). As the plaintiff was 
leaving the theatre, two of the theatre em- 
ployees were applying liquid wax to the 
linoleum on the floor of the lobby. Plaintiff 
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slipped and fell. The reviewing court said 
that a “jury could have found that there 
was a negligent invitation to walk on the 
floor before it was dry.” 


In a similar case, Legler v. Kennington- 
Saenger Theatres, Inc., 16 CCH NEGLIGENCE 
Cases 855 (CA-5, 1949), the plaintiff re- 
covered damages for the injuries she suffered 
in falling over a heavy stone urn in the 
crowded lobby of the defendant’s theatre. 


In Crescent Amusement Company v. Cox, 
18 CCH NEGLiceNce Cases 4 (Tenn., 1950), 
damages were allowed the plaintiff whose 
heel caught in a lobby carpet which was 
loose and bumpy. But a directed verdict 
for the defendant was upheld in Green v. 
Crescent Amusement Company, 17 CCH Nec- 
LIGENCE CASES 292 (Tenn. App., 1949), a 
case in which the plaintiff slipped upon an 
empty popcorn box on the lobby stairway. 

A nonpaying movie fan recovered for in- 
juries suffered when she fell on a slippery 
washroom floor in Newman v. Fox West 
Coast Theatres et al., 16 CCH NEGLIGENCE 
Cases 162 (Calif. App., 1948). The theatre 
manager had notice of the slippery condi- 
tion of the floor and did nothing about it. 
The court held plaintiff's injury thus re- 
sulted from active conduct on the part of 
the management, so that plaintiff could re- 
cover even though she was only a gratuitous 
licensee. Another plaintiff also recovered 
damages arising out of a washroom accident 
in Buck v. The Miller Amusement Company, 
16 CCH NEecLicence Cases 439 (Kan., 1948); 
her injury was caused by a step-down con- 
cealed by a door which opened inwardly 
into the washroom and which carried no 
warning of the change in levels between the 
floor of the lobby and the floor of the restroom. 

When the cinema fans move into the 
darkened interior of the theatre proper, they 
seem to leave behind them any substantial 
chance of recovering for accidents. At least, 
this proposition would seem justified by the 
fact that only three out of ten such plain- 
tiffs recovered in the reported cases of the 
last three years. 

The plaintiff in Turner v. College Amuse- 
ment Company, Inc., 16 CCH NEGLIGENCE 
Cases 732 (Mo., 1949), claimed that she fell 
in the balcony because of a rumpled and 
worn rug. She remained to see the show, al- 
though the heel of her shoe was pulled off and 
the sole of her shoe broken in two, and she 
made no report of her fall on that day. The 
reviewing court held that the verdict was 
properly directed for the defendant since 
there was no substantial evidence of de- 
fendant’s negligence. 
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Similarly, the plaintiff in Smith et al. v. 
Sloan, 16 CCH Nec Licence Cases 554 (Tenn., 
1949), failed to recover for injuries sustained 
when she stepped into an opening in the 
aisle floor of defendants’ theater. She al- 
leged that the opening was several inches 
deep and lined with metal having sharp 
edges and that the opening was unguarded, 
uncovered and unlighted. Defendants con- 
tended that the opening into which plaintiff 
claimed to have fallen was formerly used as 
a hot air register, and had been closed 
for some time, and that the grill covering 
the hole was flush with the carpet on the 
aisle and did not constitute any dangerous 
obstacle in the aisle. The trial court’s judg- 
ment for plaintiff was reversed on appeal. 
The reviewing court held that a verdict 
should have been directed for the defend- 
ants because there was no evidence to indi- 
cate that the condition was known to them 
or had existed for a sufficient length of time 
to charge them with constructive notice. 


So also with the plaintiffs in Robison v. 
Lowes & United Artists State Theatre, Inc. 
et al., 17 CCH Neciicence Cases 420 (Ky., 
1949) and in Gordon v. Sprott et al., t.a. Eagle 
Theatre, 17 CCH Neciicence Cases 1077 
(N. C., 1950). Both claimed that their falls 
resulted from insufficient lighting in the aisles. 
Both failed to recover, one because there 
was no evidence to prove that the stair light 
had been out a sufficient length of time to 
put defendants on constructive notice of 
the defect, the other because she was held 
contributorily negligent. 


More successful was the plaintiff in Travis 
v. Metropolitan Theatres Corporation, 17 CCH 
NEGLIGENCE Cases 107 (Calif. App., 1949). 
She and her escort entered defendant’s 
theatre as paying customers. No ushers 
being on duty, the couple waited until their 
eyes were accustomed to the darkness. Then, 
unaccompanied, they proceeded toward the 
stage and entered between two rows of 
seats. Plaintiff's foot encountered a deposit 
of vomit on the floor and she slipped, fell 
and was injured. Defendant appealed from 
a judgment for plaintiff, contending that the 
condition did not exist for such length of 
time that a reasonably prudent person would 
have discovered it in time to remove it be- 
fore plaintiff’s arrival. The court held that 
there was sufficient evidence to warrant a 
finding of defendant’s negligence, not only 
because of its failure to maintain a vigilant 
watch over its premises, but also by virtue 
of the fact that the repulsively odoriferous 
substance had actually remained on the floor 
long enough to form a crust on the surface. 
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Also successful was the plaintiff in Waters 
et al. v. Anthony, 16 CCH NEGLIGENCE CASES 
874 (1949), who claimed that she was injured 
in trying to sit on a chair in which there 
was no seat, and that she fell to the floor, 
seriously injuring her spine. The court held 
the owner and manager jointly liable for the 
$15,000 judgment since defendants owed 
plaintiff the duty of exercising due care to 
have the seat used by her in a reasonably 
safe condition, 


UT a movie fan should expect no mercy 

from the courts if she finds her hand 
being chewed upon by a rat just about the 
time she is calling the movie villain a rat. 
The lady who made such a complaint in Gedra 
v. Dallmer Company, 17 CCH NEGLIGENCE 
Cases 1089 (Ohio, 1950) won a verdict at the 
trial, but the Ohio Supreme Court reversed and 
entered final judgment for the defendant. 
“Tt was just as probable that the rat 
came into defendant’s theater from adjoin- 
ing premises without negligence upon the 
part of defendant as that it came from inside 
the theater as a result of defendant’s neg- 
ligence, if such there was,” said the court. 
Thus, since the munching rodent could not 
be tagged as defendant’s little pet, the jury 
verdict could have been based upon only 
guess, speculation or conjecture. 


What is the situation when a theatre 
patron is struck by a bolt falling from the 
theatre ceiling? In Skeen et vir v. The 
Stanley Company of America, 17 CCH NEc- 
LIGENCE Cases 213 (Pa., 1949), the plaintiff 
testified that she heard a “terrible noise in 
the ceiling” of the theatre, then a “whistling 
sound.” She “threw her arms over her head 
and ducked,” and within a few seconds there 
was a “terrible thud” on her arm. A greasy 
threaded bolt about three inches long and 
about one-half inch in diameter had struck 
her arm, breaking two of her bracelets and 
covering her arm and dress with grease. 
Defendant filed no answer to the complaint, 
but the trial court nevertheless directed a 
verdict for the defendant. On appeal, the 
Pennsylvania Supreme Court said: “In the 
absence of exculpatory evidence by the de- 
fendant, the circumstance that a greasy bolt 
dropped from the ceiling of defendant's 
theatre is evidence from which negligence 
may be inferred. It is not reasonable to 
believe that the bolt fell out of the sky. 
A patron of a theatre is not charged with 
the responsibility of conducting the investi- 
gation of the theatre’s ceiling before sitting 
under it and witnessing a performance. In 
the absence of an explanation to the con- 
trary, it is reasonable to infer that the bolt 
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was attached to some equipment in the 
theatre. The rebuttal of this natural in- 
ference was a duty the circumstances cast 
upon the defendant. For the absolving of 
the defendant from legal responsibility for 
an injury caused by the fall of this bolt on 
one of its patrons, it is only fair to call 
upon the defendant to show that it exercised 
due care to prevent harm to its patrons. 
. . . The judgment is reversed.” 


But a different result may be reached 
when the ceiling itself falls upon the patron. 
In Allen.v. Shreveport Theatre Corporation, 
17 CCH Necticence Cases 842 (La. App., 
1949), the court held that a plaintiff so in- 
jured could not recover from the theatre 
operator who was a lessee of the building 
in which the accident occurred unless the 
plaintiff could prove that the lessee had 
actual or constructive knowledge of the 
defect in the ceiling. 


This problem relating to the responsibility 
for the falling of a theatre ceiling was antici- 
pated by the plaintiff's counsel in Rich v 
Meadville Park Theatre Corporation et al., 
16 CCH NeEc.icence Cases 338 (Pa., 1948). 
In that case the theatre had been redecorated 
and remodeled about a week before the acci- 
dent occurred, and plaintiff named the archi- 
tect, the contractor and the theatre operator 
as parties defendant. Though no final deci- 
sion was given in the case, the court over- 
ruled technical objections of the architect 
to the joinder of parties and directed that 
the plaintiff be permitted to prove his case. 


restaurant litigation 


[as in the 
of the last three years is the case of 
Davidson v. Harris, Inc., 17 CCH NeGLicENce 


Cases 195 (Ga. App., 1949). The plaintiff 
in that case sued the defendant restaurant 
owner, alleging that she sustained injuries 
as a result of the negligence of one of de- 
fendant’s employees. There was evidence 
that plaintiff had finished her lunch in the 
basement grill and was ascending the stairs 
at the time of the accident. A waitress and 
another employee of defendant, who were 
then on their lunch periods, were preparing 
to descend the stairs so as to go from the 
lobby floor to the rest room maintained by 
defendant in the basement. The waitress and 
the other employee engaged in “horse-play” 
and the waitress fell down the steps, striking 
the plaintiff and violently driving her against 
the iron railing so that she was severely in- 
jured. The evidence showed that the pro- 
prietor had no knowledge or reason to 
believe that the two employees would en- 
gage in such conduct. In particular, the 
waitress was on her lunch period at the 
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time of the accident and could go anywhere 
and do anything she pleased. 


The reviewing court held there was no 
error in the trial court’s nonsuiting the 
plaintiff. “While it was true that the waitress 
was required to be neat in appearance, she 
was not required to freshen herself in de- 
fendant’s restroom. It could not be said, 
therefore, that she was in the furtherance 
of her master’s business or within the scope 
of her employment at the time plaintiff was 
injured.” She was on the same footing as 
an invitee, and the master was not liable 
for her conduct. 


The death of a restaurant patron from 
ptomaine poisoning was involved in the case 
of Goodwin v. Misticos et al., 17 CCH NEcLI- 
GENCE Cases 449 (Miss., 1949). The plaintiff 
and her husband entered the defendant’s 
restaurant and stated to the waitress that 
they wanted corned beef if it was not canned, 
and they both ordered corned beef, which 
was served them and eaten by them. One 
and one-half hours later the husband be- 
came violently ill. Because the family physi- 
cian was himself ill at the time, there was 
no diagnosis of the husband’s illness until 
two days later, when his ailment was iden- 
tified as ptomaine poisoning. The plaintiff 
wife testified that her corned beef “didn’t 
taste right,” but the husband did not com- 
plain of the taste and ate a large amount of 
the food. There was no testimony to show 
that the husband refrained from eating or 
drinking anything else following his meal 
at the restaurant. Upon the physician’s 
diagnosis, the husband was removed to a 
clinic and died eight days after eating the 
corned beef. 


In her suit against the operator of the 
restaurant, the wife sought to recover dam- 
ages for the death of her husband either 
upon the theory that there was a negligent 
breach of duty in the preparation of the 
food or upon the theory of breach of an im- 
plied warranty that the corned beef was fit 
for human consumption. The trial court 
directed a verdict for defendant. 


The Mississippi Supreme Court held that 
the verdict for the restaurant operator was 
properly directed since: (1) the inference 
that the defendant was negligent could not 
be drawn from another inference that the 
corned beef was unfit for human consump- 
tion; (2) the doctrine of res ipsa loquitur was 
inapplicable; and (3) the implied warranty 
that the food was fit for consumption did 


Report to the Reader 


not survive the husband, and the right to 
sue upon it was terminated by his death. 


YOURTING (the romantic kind) by long 
distance presents its problems—and its 
accidents. One nice young couple who lived 
in different towns agreed to meet for a din- 
ner date in a hotel lobby. The young lady 
arrived in the hotel lobby, learned from 
the manager that her friend had called from 
the bus station, got the telephone number 
from the manager and some change to use 
in one of the lobby telephone booths. When 
she turned away from the manager’s desk, 
she tripped over an electric wire leading to 
the desk lamp. The cord was extended 
along the floor several feet from the desk 
to which it was attached. She fell violently 
forward upon the floor, suffering injuries 
to her nose and head which she claimed to 
be painful and permanent. 


The trial court directed a verdict for the 
defendant hotel operator on the ground that 
plaintiff was a mere licensee to whom the 
defendant owed only the duty “to refrain 
from willful or wanton negligence and from 
doing any act which increases the hazard 
to the licensee while he is on the premises.” 
But the reviewing court reversed this judg- 
ment and ordered a new trial. Plaintiff was 
an invitee, to whom the hotel operator owed 
the duty to keep the premises reasonably 
safe, for she was using only those devices 
and facilities in the hotel: that were reason- 
ably within the invitation extended by a 
place of that kind for the use of the public 
generally. Consequently, plaintiff’s evidence 
of negligence on the part of the defendant 
should have been submitted to the jury. 
(Coston v. Skyland Hotel, Inc., 17 CCH Nec- 
LIGENCE Cases 1130 (N. C., 1950).) 


fTMHE VARIOUS LIABILITIES to 

which the operator of a tavern exposes 
himself are substantially commensurate with 
the risks of injury to his customers. In 
Poulos v. Brady, 18 CCH NEGLIGENCE CASES 
621 (Pa. Super. Ct., 1950), plaintiff won a 
verdict after having been attacked and bit- 
ten by a dog owned by defendant, the pro- 
prietress of a taproom. The evidence was 
conflicting as to whether defendant was 
attacked by the dog as he was about to 
enter the men’s room, or whether he had 
gone into the back yard and kicked the dog 
before being bitten. _The reviewing court 
refused to disturb the verdict of the jury 
for the plaintiff. 


Had the plaintiff in that case successfully 
reached the men’s room, he might have met 
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the same hazard found in the case of Kieffer 
v. Larry & Katz et al., 18 CCH NEGLIGENCE 
Cases 501 (La. App., 1950). To support 
his allegations that he received injury and 
damage as a result of slipping on the floor 
of the washroom located in the rear of de- 
fendant’s liquor store and bar room because 
there was a caustic fluid or acid on the floor, 
the plaintiff exhibited the trousers he was 
wearing on the night of the accident. The 
rear of the right trouser leg had disinte- 
grated from a point below the pocket to the 
knee, and the front of the same trouser leg 
had disintegrated from the knee to the ankle. 
There was a white color surrounding the 
holes in the cloth. The court, in award- 
ing damages for $2,917, held that the doc- 
trine of res ipsa loquitur was applicable. 


Television may bring more business to 
the bars, but it may bring other problems 
as well. In LeBlanc v. Roey t.a. Roey’s Bar 
and Grill, 16 CCH NecGiiceNce Cases 483 
(N. J. Super. Ct., 1948), the defendant oper- 
ated a restaurant and bar which had a 
television set for the amusement of the 
customers. On the night of the Louis- 
Walcott fight, it appeared that the TV set 
might pay for itself: the bar was crowded 
with customers, among whom was the plain- 
tiff with two of his companions. The plain- 
tiff squeezed himself into a spot at the bar 
but was pushed down to the part of the bar 
counter where the top is formed by a hinged 
section that may be raised to permit the 
bartender to get in behind the bar. Here 
the plaintiff was served with drinks. Plain- 
tiff testified that the boxing match was very 
exciting and, to get a better view of the TV 
screen, he leaned far out on the bar counter. 
All of a sudden, said the plaintiff, the floor 
came up and hit him! The bar counter had 
given way and, in falling to the floor, plain- 
tiff broke his wrist. Plaintiff had not been 
a frequent visitor to defendant’s establish- 
ment, but his companions testified that, on 
some previous occasions, the counter had 
been disengaged from its hinges and not 
fastened to the main bar. Plaintiff received 
a verdict and the question on appeal was 
whether the evidence justified the verdict. 
The reviewing court held that the verdict 
for plaintiff was justified: Plaintiff was an 
invitee, and the act of the bartender in serv- 
ing the plaintiff on the counter and using 
the counter as a bar, against which it could 
reasonably be expected the crowd would 
lean or push, was a violation of the duty 
of the owner toward his invited customers. 
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Tavern customers who like to remain 
until the bar is closed for the night run 
certain risks too. In Polm v. Hession, t.a. 
Bellevue Court Tavern, 17 CCH NEGLIGENCE 
Cases 933 (Pa., 1950), plaintiff, together 
with an escort, visited defendant’s tavern on 
a Saturday evening at about 10:30 o’clock. 
The couple remained there until after mid- 
night, but plaintiff drank no alcoholic bev- 
erages. At midnight the bartender had 
closed and locked all entrances but one, and 
a few minutes later the couple started to 
leave. The bartender directed the plaintiff 
to the single exit still open—a dimly lit 
closed vestibule in which a step led down 
from the level of the tavern floor. While 
her escort lingered to converse with the 
bartender, plaintiff proceeded through the 
vestibule, feeling her way with her hand 
along the side wall. Thinking that the top 
level continued outward further than it did, 
she fell from the step and suffered injuries. 
The court allowed her damages since de- 
fendant was negligent in switching off the 
lights at midnight before all patrons had 
departed and since plaintiff was an invitee 
and was not negligent in the manner in 
which she proceeded through the vestibule. 


A number of state legislatures have taken 
cognizance of the fact that many accidents 
which do not occur in taverns have their 
genesis there. The various “dram shop acts” 
or “civil damage acts” on the statute books 
of many states usually declare: 
wife, husband, child, parent, 
guardian or other persons who shall be in- 
jured in person or property, means of sup- 
port or otherwise, by an intoxicated person 
by reason of the unlawful selling, giving or 
furnishing to any such persons any intoxi- 
cating liquor, shall have a right of action 
in his or her name against the person who 
shall by such selling or giving of any such 
liquor have caused or contributed to the 
intoxication of said person or persons or 
who shall have caused or contributed to any 
such injury, and the principal and sureties 
to any bond given under this law shall be 
liable, severally and jointly, with the person 
or persons selling, giving or furnishing any 
spirituous, intoxicating or malt liquors as 
aforesaid.” (Michigan Statutes Annotated, 
1947 Cumulative Supplement, Section 18.993.) 


“Every 


In Hylo v. Michigan Surety Company, 30 
CCH AvutomosiLe Cases 512 (Mich., 1948), 
plaintiff brought an action under the above 
statute against a tavernkeeper’s surety to 
recover damages for the wrongful killing 
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Courts and Comparative Negligence 


By WALTER F. SCHROEDER 






oe OVER a quarter of a century we 
have enjoyed in the Province of Ontario 
the benefits of legislation which altered the 
common-law defense of contributory negli- 
gence and introduced into our system of 
jurisprudence what is known in the United 
States as the law of comparative negligence. 
As this legislation was enacted in the year 
1924, the year in which I was called to the 
bar, I have become so familiar with the 
changes wrought by the statute that it came 
to me somewhat as a surprise to learn that 
such legislation had been adopted in only 
five states of the Union, and that in some 
of those five states it had been adopted only 
to a limited degree in that the applicability 
of the statute was restricted to cases in 
which a plaintiff was less than fifty per cent 
at fault for the accident. As I have been 
advised that in the United States, legisla- 
tion upon this subject is in contemplation, 
in many other jurisdictions, a discussion of 
our experience in the courts of Ontario 
under the Negligence Act, and the manner 
in which its practical operation is worked 
out in the trial of negligence actions may be 
of some use. 


Section 3 of the Ontario Negligence Act 
is the important section which brings about 
such a revolutionary change in the common- 
law defense of contributory negligence. 
This section reads as follows: 

“In any action for damages which is 
founded upon the fault or negligence of the 
defendant if fault or negligence is found on 
the part of the plaintiff which contributed 
to the damages, the court shall apportion 
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the damages in proportion to the degree of 
fault or negligence found against the parties 
respectively.” 


Section 4 provides that if it is not practi- 
cable to determine the respective degree of 
fault or negligence as between any parties 
to an action, such parties shall be deemed to 
be equally at fault or negligent, and, of 
course, in actions tried with a jury, the de- 
gree of fault or negligence of the respective 
parties is a question of fact for the jury. 

It will be observed at once that our stat- 
ute is designed to permit of an award to a 
plaintiff who may have been, in the opinion 
of a judge or jury, responsible to the extent 
of ninety-nine per cent. There is a recorded 
instance of a negligence case in Ontario 
which arose out of a shooting accident in 
the course of a hunting trip. The plaintiff, 
having lost an eye, had his damages assessed 
at $10,000, but the jury, having found him 
ninety-eight per cent to blame, awarded him 
only the sum of $200. I mention this to 
emphasize the point that in Ontario we have 
adopted the doctrine of comparative negli- 
gence in the most complete sense and have 
not confined its operation to cases in which 
the preponderance of blame lies upon the 
defendant. 

It has been claimed that this legislation 
has created a new right of action. In a 
strict sense that is not so. Nor is it accurate 
to state that its effect is to take away the 
defense of contributory negligence. Actually 
it has modified the effect of that defense. 
Where formerly contributory negligence 
was an absolute answer, the act says that 


791 











THE NEGLIGENCE ACT 
(R. S. O. 1937, c. 115, as amended) 


1. Interpretation—In this Act, (a) 
“Action”—“Action” shall include counter- 
claim; (b) “Defendant” — “Defendant” 
shall include a plaintiff against whom a 
counterclaim is brought; (c) “Plaintiff” 
—‘Plaintiff”’ shall include a defendant 
who counterclaims. 1930, c. 27, s. 2. 

2. (1) Extent of liability—Remedy over 
—Where damages have been caused or 
contributed to by the fault or neglect 
of two or more persons the court shall 
determine the degree in which each of 
such persons is at fault or negligent, and, 
except as provided by subsections 2 and 
3, where two or more persons are found 
at fault or negligent, they shall be jointly 
and severally liable to the person suffer- 
ing loss or damage for such fault or 
negligence, but as between themselves, 
in the absence of any contract expressed 
or implied, each shall be liable to make 
contribution and indemnify each other 
in the degree in which they are respec- 
tively found to be at fault or negligent. 
1930, c. 27, s. 3; 1931, c. 26, s. 2; 1935, 
c 46, s. 2(1). 

(2) Where plaintiff is passenger — 
In any action brought for any loss or dam- 
age resulting from bodily injury to, or 
the death of any person being carried in, 
or upon, or entering, or getting on to, 
or alighting from a motor vehicle other 

| than a vehicle operated in the business 
of carrying passengers for compensation 


Riastenbieticen 


henceforth it is only a partial answer and 
shall mitigate the liability of the negligent 
defendant io the extent to which the plaintiff 
was himself to blame, the limitation of dam- 
ages being consequential and the true pur- 
pose of the statute being to limit liability. 


Motivating Reasons 
for Enactment 


You may be prompted to ask what the 
reasons were that motivated our legislators 
to enact the Negligence Act. To put it 
tersely, it was felt that the former law was 
outmoded and had long since ceased to 
work out substantial justice between negli- 
gent persons; that the change effected by 
our statute was more consonant with the 
modern needs and concepts of society in 
a changing world, and better adapted to thg 
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and the owner or driver of the motor 
vehicle which the injured or deceased 
person was being carried in, or upon or 
entering, or getting on to, or alighting 
from is one of the persons found to be 
at fault or negligent, no damages, con- 
tribution or indemnity shall be recover- 
able for the portion of the loss or damage 
caused by the fault or negligence of such 
owner or driver, and the portion of the 
loss or damage so caused by the fault 
or negligence of such owner or driver 
shall be determined although such owner 
or driver is not a party to the action. 


(3) Where plaintiff is spouse of negli- 
gent person—In any action founded upon 
fault or negligence and brought for loss 
or damage resulting from bodily injury 
to, or the death of any married person 
where one of the persons found to be at 
fault or negligent is the spouse of such 
married person, no damages, contribution 
or indemnity shall be recoverable for the 
portion of loss or damage caused by the 
fault or negligence of such spouse, and 
the portion of the loss or damage so 
caused by the fault or negligence of such 
spouse shall be determined although 
such spouse is not a party to the action. 


1935, c. 46, s. 2(2). 





2a. Recovery as between tort feasors 
—A tort feasor may recover contribution 
or indemnity from any other tort feasor 


requirements and habits of the age in which 
we live; that the doctrines established long 
before the days of the steam engine, the 
incandescent lamp, the modern automobile 
and the jet-propelled airplane, no longer 
served to promote the welfare of the mem- 
bers of our modern society and needed to be 
replaced by a law which was better adjusted 
to the increasing complexities of the daily 
routine and the greater tempo of life in our 
day and generation. If law is to be a great 
instrument of power it must, under our 
democratic concept, be in harmony with the 
will of the people and with the spirit of the 
times. After all, what are the aims which 
should animate the law both in its formation 
and in its administration? First and fore- 
most, the aim of the law must be the attain- 
ment of justice, “the great standing policy 
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who is, or would if sued have been, liable 
in respect of the damage to any person 
suffering damage as a result of a tort 
by settling with the person suffering 
such damage, and thereafter commencing 
or continuing action against such other 
tort feasor, in which event the tort feasor 
settling the damage shall satisfy the court 
that the amount of the settlement was 
reasonable, and in the event that the court 
finds the amount of the settlement was 
excessive it may fix the amount at which 


the claim should have been settled. New, 
1948, c. 61, s. 1. 


3. Plaintiff guilty of contributory neg- 
ligence—In any action for damages which 
is founded upon the fault or negligence 
of the defendant if fault or negligence is 
found on the part of the plaintiff which 
contributed to the damages, the court 
shall apportion the damages in proportion 
to the degree of fault or negligence 
found against the parties respectively. 
1930, c. 27, s. 4. 

4. Where parties to be deemed equally 
at fault—If it is not practicable to deter- 
mine the respective degree of fault or 
negligence as between any parties to an 
action, such parties shall be deemed to 
be equally at fault or negligent. 1930, 
c. 27, a. 5. 

5. Adding party defendant—W henever 
it appears that any person not already 
a party to an action is ar may be wholly 
or partly responsible for the damages 
claimed, such person may be added as a 
party defendant, or may be made a third 





of civil society,” to use Burke’s resounding 
phrase. Justinian, the greatest lawgiver the 
world has ever seen, begins his famous 
Institutes with these words: “Justice is the 
constant and perpetual will to give every 
man his due.” Lord MacMillan, with that 
forceful eloquence for which he is so well 
known, says that “Law as framed and ad- 
ministered by fallible human beings must 
always fall short of the ideal standard of 
justice, but the more law approximates to 
justice as justice is for the time being con- 
ceived, the more gladly and readily will it 
be obeyed.” 

I must confess that in my student days at 
Osgoode Hall the common-law defense of 
contributory negligence impressed me as 
monstrously unjust—a law under which a 
plaintiff whose negligence may have con- 
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party to the action upon ‘such terms as 
may be deemed just. 1930, ¢. 27, s. 6; 
1939, c. 47, s. 23. 

6. Jury to determine degrees of neg- 
ligence of parties—In any action tried 
with a jury, the degree of fault or negli- 
gence of the respective parties shall be 
a question of fact for the jury. 1930, 
& Be ee 

7. When plaintiff may be liable for 
costs—W here the damages are occasioned 
by the fault or negligence of more than 
one party, the court shall have power 
to direct that the plaintiff shall bear some 
portion of the costs if the circumstances 
render this just. 1930, c. 27, s. 8. 

8. Limitation of actions—Where an 
action is commenced against a tort feasor 
or where a tort feasor settles with a 
person who has suffered damage as a 
result of a tort, within the period of lim- 
itation prescribed for the commencement 
of action by any relevant statute, no pro- 
ceedings for contribution or indemnity 
against another tort feasor shall be de- 
feated by the operation of any statute 
limiting the time for the commencement 
of action against such other tort feasor 
provided, 

(a) such proceedings are commenced 
within one year of the date of 
the judgment in the action or the 
settlement, as the case may be; and 
there has been compliance with 
any statute requiring notice of 
claim against such tort feasor. 
New, 1948, c. 61, s. 3. 


tributed to the cause of the accident to the 
extent of ninety-nine per cent stood in 
precisely the same position as a compara- 
tively innocent plaintiff whose negligence 
may have contributed to the cause of the 
accident to the extent of no more than one 
per cent. While these are extreme examples 
and many more moderate illustrations can 
be suggested, who would deny that there 
is rank discrimination under a system of 
jurisprudence which disentitles a plaintiff 
who is negligent to the extent of only ten 
per cent from recovering any compensation 
whatsoever against a defendant who is re- 
sponsible to the extent of ninety per cent 
for the plaintiff's loss and damage but who 
is permitted to go scot-free? We had 
reached the stage where we were unable to 
detect anything more than a perversion or 
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distortion of justice under the practical oper- 
ation of the common-law doctrine relating 
to contributory negligence and the opinion 
was widely entertained among legal thinkers 
of the day that it was time for a change if 
the law was to be a servant of the people 
and attain what must be its true aim. 


Essence of Common Sense 


The common-law courts have always 
fought against recognition of the conception 
that negligence can be sorted into greater 
or lesser degrees of culpability based on 
blameworthiness. Both in England and in 
America such attempts have been frowned 
upon as being unscientific in principle and 
illusory in practice, instances of which will 
be found in cases relating to bailment and 
in actions against carriers. Legislative en- 
actments of the character under considera- 
tion have been criticized upon the ground 
that they have fastened upon the courts the 
necessity of furnishing a set of scales to meas- 
ure damages in accordance with an unscien- 
tific principle which can at best be merely 
guesswork. This criticism, in my opinion, 
fails to recognize that the law as it is, is 
the essence of common sense and requires 
nothing but that which is in accordance 
with common sense and demands not abso- 
lute certainty but reasonable probability. 


In the final analysis the division of re- 
sponsibility between two or more litigants 
with a view to determining their damages 
proportioned to their respective degrees of 
fault, can with perfect propriety and safety 
be left to the good common sense of the 
average jury. If they can weigh medical 
testimony, which is often complicated and 
dificult to apprehend, with a view to deter- 
mining the quantum of damages, if in the 
past they were left to struggle with those 
nightmares of primary, contributory and 
ultimate negligence, or the doctrine of the 
“last chance,” as it is sometimes called, it is 
not too much to say that they can safely 
be entrusted with the duties which devolve 
upon them under a system which recog- 
nizes the doctrine of comparative negli- 
gence. Have juries not for a very long time 
been called upon to consider and determine 
degrees of negligence in criminal cases which 
involve charges of negligence? It has been 
my experience both at the bar and on the 
bench that juries, for the most part, arrive 
at very sensible conclusions in measuring 
degrees of fault between contending litigants 
in negligence actions. As Viscount Birken- 
head put it in the Volute case (1922), 1 A. C. 
129 at page 144: 
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“Upon the whole I think that the question 
of contributory negligence must be dealt 
with somewhat broadly and upon common- 
sense principles as a jury would probably 
deal with it.” 

If juries in the past were able to deal with 
all the ramifications of primary, contribu- 
tory and ultimate negligence, then a fortiori 
it seems to me that in this enlightened day 
and age they can be depended upon to deal 
with questions of proportional responsibility 
upon common-sense principles. 


Nowhere in Section 3 of the Ontario act 
is the word “cause” used. Of course, the 
common-law rule of contributory negligence 
is based upon causation, and causation has 
been held to be the basis of apportioning 
blame under the Maritime Conventions Act 
of 1911. See Anglo-Newfoundland Develop- 
ment Company, Limited v. Pacific Steam Navi- 
gation Company, 1924 A. C. 406 and The 
Vectis, 1929 P. 204. 

As was stated by Lord Atkin in Cas- 
well v. Powell Duffryn Associated Collieries, 
Limited, 1940 A. C. 152 at page 165: 


“ 


if contributory negligence is not 
regarded from the point of view of causa- 
tion it is difficult to see how damage comes 
to be divided under the Admiralty rule 
which is adopted in ordinary cases of in- 
jury in other systems of jurisprudence, and 
which persons of authority think should be 
adopted in ours.” 


In the year 1927 this was made abundantly 
clear in the Canadian courts as appears from 
a passage in the reasons for judgment of the 
late Chief Justice Anglin, Chief Justice of 
Canada, in Long v. McLaughlin, 1927 S. C. R. 
303 at page 311: 


“In our opinion, within the meaning of 
s. 2 of The Contributory Negligence Act 
of New Brunswick (1925, c. 41) damage or 
loss is ‘caused’ by the fault of two or more 
persons only when the fault of each of such 
persons is a proximate or efficient cause of 
such damage or loss, i.e., only when at 
common law each would properly have been 
held guilty of negligence which contributed 
to causing the injurious occurrence.” 


This same conception was re-emphasized 
in the lucid statement of the late Mr. Justice 
Crocket in the Supreme Court of Canada in 
the case of Koeppel v. Colonial Coach Lines 
Limited, 1933 S. C. R. 529 at pages 543 and 544: 


“This court decided in the case of 
McLaughlin v. Long that the Contributory 
Negligence Act of the province of New 
Brunswick, which is similar in its relevant 
provisions to that of Ontario and the other 


IL J— November, 1950 





XUM 


on 
alt 
n- 
ly 


ith 
yu- 
ori 
ay 
2al 
ity 


ict 


ice 
as 
ng 
ict 


Vi- 
he 


es, 


10t 
Sa- 
1es 
ule 
in- 
nd 

be 


thy 
om 
the 

of 


of 
\ct 


ore 
ich 
of 
at 
sen 
ted 


XUM 


provinces of Canada, affected no change 
in the law of contributory negligence so 
far as the meaning of that term is con- 
cerned and that damage or loss could prop- 
erly be said to be ‘caused’ by the fault of 
two or more persons within the meaning 
of sec. 2 of that Act ‘only when the fault of 
each of such persons is a proximate or ef- 
ficient cause of such damage or loss, i.e., 
only when at common law each would prop- 
erly have been held guilty of negligence 
which contributed to causing the injurious 
occurrence’. Contributory negligence there- 
fore implies, as it always did, negligent acts 
or omissions of two or more persons operat- 
ing together to produce such an emergency 
or peril as to render it impossible for either 
or any of them, by the exercise of reasonable 
care, to avoid the consequences of the negli- 
gence of the other or others. There can be 
no such thing in the case of a collision be- 
tween two vehicles as contributory negli- 
gence on the part of the one driver unless 
there is negligence on the part of the other 
which has also materially contributed to 
bring the collision about, that is to say, has 
efficiently operated with the negligence of 
the other to cause it. In that case, the com- 
bined negligence of the two drivers is in 
law the proximate cause of the collision. 
If, however, notwithstanding that both 
drivers may have been guilty of negligence, 
the situation resulting therefrom was such 
that either, by the exercise of reasonable 
care, could have avoided the collision, the 
failure to exercise such care and thus pre- 
vent the collision becomes the immediate 
and sole proximate cause thereof. The neg- 
ligence of the other in that event cannot be 
said to have had any effective part in it. 
It is not a causa efficiens.” 


New Division-of-Loss Rule 


It is undoubtedly true that our Canadian 
contributory negligence statutes are based 
in a large measure upon the Maritime Con- 
ventions Act of 1911 (I & II Geo. V, Ch. 57). 
Prior to the enactment of this statute the 
rule under maritime law was that where 
both vessels were at fault the damages were 
to be borne equally. The act, which was 
passed to carry out the terms of an inter- 
national convention, created a new rule for 
division of loss under which the liability of 
the owner of one vessel in fault to pay dam- 
ages to the owner of the other vessel in 
fault might be increased or decreased from 
the half damages for which he would have 
been liable before the act, the liability to 
make good the damage or loss being in pro- 
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portion to the degree in which each vessel 
was in fault, and if, having regard to all the 
circumstances of the case, it is not possible 
to establish different degrees of fault, the 
liability must be apportioned equally. 

In a book on the subject, Common Law 
and Statutory Amendment in Relation to Con- 
tributory Negligence in Canada, written by 
Cyril Francis Davie, K. C., of the British 
Columbia Bar and published in 1936, the 
author cautions against the adoption of prin- 
ciples established in the admiralty courts for 
the reason, as he says, that the same rigor- 
ous causation test as was applied in the com- 
mon-law courts was not applied in the 
courts of admiralty. No doubt instances can 
be found in the authorities which would 
justify this observation but I believe that 
the admiralty courts have, in the main, en- 
deavoured to determine dual proximate fault 
from the point of view of causation as es- 
tablished over the years in the common-law 
courts. 

Great Britain adopted the theory of com- 
parative negligence in the year 1945 when 
the British Government passed the Law Re- 
form (Contributory Negligence Act). The 
English statute differs somewhat radically 
from the Canadian statutes in that Section 
1 provides that where any person suffers 
damages partly through his own fault and 
partly through the fault of any other person 
or persons, a claim in respect of that dam- 
age shall not be defeated by reason of the 
fault of the person suffering the damage, 
but the damages recoverable in respect 
thereof shall be reduced to such extent as 
the court thinks just and equitable, having 
regard to the claimant’s share in the respon- 
sibility for the damage. It would, therefore, 
appear that under the English act in de- 
ciding the extent to which the plaintiff's 
damages are to be reduced, the court is to 
have regard to the plaintiff's responsibility 
for the damage but is not obliged to reduce 
the damages in exact proportion to the de- 
gree in which the parties were at fault. In 
this respect the English act differs from the 
Maritime Conventions Act of 1911, as well 
as from the various Canadian statutes under 
which the apportionment of liability follows 
automatically from the different degrees of 
fault. It would seem that under the English 
statute if the court thought it just and 
equitable to rule so in any particular case, 
the plaintiff might conceivably recover his 
damages in full without any reduction, even 
though he was partly responsible for the 
damage. It is not my intention to discuss 
the relative merits of these two enactments. 
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I shall be content with saying that after 


twenty-five years’ experience under our 
statute we have found the method of assess- 
ing damages which it provides for extremely 
satisfactory. 


At the present time all the provinces of 
Canada, except Quebec, have enacted con- 
tributory negligence statutes in terms sub- 
stantially similar to those of the Ontario 
act. In the Province of Quebec civil law is 
based upon the Code Napoleon and under 
that system of jurisprudence faute com- 
mune, or common fault, has always been 
a partial defense to an action for damages 
in Quebec. The law of Quebec was stated 
thus by Fitzpatrick, C. J., in Lefebvre v. 
Nichols Chemical Company, 42 S. C. R. 404: 

“Where the party who claims compensa- 
tion for an injury caused by the fault of an- 
other has been also guilty of fault which 
contributed to the accident, he must share 
the responsibility and in that case the Dam- 
ages are not divided equally, but the Plain- 
tiff is awarded only a proportion, varying 
according to the degree in which the re- 
spective parties were to blame.” 


The Hon. Mr. Justice Mignault, who was 
a distinguished Judge of the Supreme Court 
of Canada and a great authority on the 
civil law, gives a clear statement of the law 
of Quebec bearing upon this subject in La- 
porte v. Canadian Pacific Railway Company, 
1924 S. C. R. 278 at page 287 as follows: 


“In the province of Quebec negligence of 
the plaintiff contributing to, but not being 
the sole cause of, the accident is not a bar 
to the right of recovery, but only a reason 
for reducing the damages that the negligent 
plaintiff has suffered by reason of his injury. 
It is for the jury to say whether the plain- 
tiff’s negligence was the sole cause of the 
accident or merely a cause contributing 
thereto with the negligence of the defendant, 
and the verdict will stand if there be evi- 
dence in support of it.” 


One may be moved to ask what has be- 
come of the old doctrine of “last chance” 
or “last opportunity” in the law of negli- 
gence in those jurisdictions which have 
adopted the comparative negligence theory. 
In a recent case in the Ontario Court of 
Appeal, Broderick et al. v. Toronto Trans- 
portation Commission, et al., 1949 O. L. R. 
658, Laidlaw, J. A., writing the judgment of 
the court, stated at page 663: “It has been 
repeatedly pointed out that there is no doc- 
trine of ‘last chance’ or ‘last opportunity’ 
in the law of negligence of this Province.” 
But he goes on to say: “The real question 
to be decided is: What was the cause or 


796 





what were the causes of the damage? In 
answering that question, it is essential to 
consider the facts of each particular case and 
the findings as made on the evidence.” 


In Gives v. Canadian National Railways, 
1941 O. R. 341, Henderson, J. A., stated at 
page 347: “I am unable to appreciate that 
the doctrine of ultimate negligence has sur- 
vived the provisions of The Negligence 
Act.” There have been other expressions 
to the ‘same effect in various other judg- 
ments in the courts of our province. I am 
quite satisfied, however, that the jurists who 
expressed this opinion did not mean to 
suggest that since the enactment of the 
Negligence Act, all the learning which was 
developed through succeeding generations 
upon the subject of the “last chance” doc- 
trine no longer had any application. In the 
case of Gives v. Canadian National Railways 
mentioned above, the first four questions 
put to the jury were directed toward ascer- 
taining if there was negligence on the part 
of the plaintiff and on the part of the de- 
fendant and’ to obtaining a statement as to 
the particulars of such negligence, if any. 
The Hon. R. S. Robertson, Chief Justice of 
Ontario, stated at page 345: 


“When questions are put to the jury in 
terms similar to the first four questions here, 
no purpose can be served by submitting any 
question as to ‘ultimate’ negligence. No 
doubt the jury must be properly instructed 
as to what negligence comes within the 
description of ‘negligence that caused or 
contributed to the accident’... . 


“T am not to be understood as saying that 
it will, in all cases be sufficient to submit 
questions to the jury in the form of the first 
four questions submitted here. In the mul- 
titude of negligence cases, with their infinite 
variety of circumstance, there may well be 
cases where to determine the essential facts 
it will be necessary to put questions to the 
jury that are somewhat more refined than 
the broad questions as to whose negligence 
and what negligence ‘caused or contributed 
to’ the loss or damage. That must be left 
to the good judgment of the trial Judge to 
deal with when it arises.” 


This I believe to be a realistic approach 
to the problem because the vast majority of 
cases can be satisfactorily disposed of by 
the submission of the first four questions, 
with the addition of questions directed to 
ascertaining the jury’s assessment of dam- 
ages and their opinion as to the degrees of 
fault in cases where they may find that the 
combined negligence of both parties pro- 
duced the results which have given rise to 
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the action. In a case, for example, in which 
both drivers may have been guilty of neg- 
ligence and the situation resulting therefrom 
was such that either by the exercise of rea- 
sonable care could have avoided the colli- 
sion, the attention of the jury can be directed 
to this state of affairs and they can be asked 
to consider whether or not the failure to 
exercise such care and thus prevent the 
collision was or was not the immediate or 
sole proximate cause thereof—to say, in 
other words, whether, in the circumstances, 
the negligence of the other party had any 
real, effective part in it. 


Ultimate Negligence Doctrine 
Survives 


Ultimate negligence is still a part of our 
law insofar as it touches or concerns the 
question of causation. We may hesitate to 
submit specific questions to the jury directed 
to eliciting their view as to the existence 
or nonexistence of ultimate negligence on 
the ground that such questions tend to 
create confusion in their minds, but that is 
not a ground for the broad declaration that 
the doctrine of ultimate negligence has not 
survived the negligence acts. As long as 
we retain the common-law concept of caus- 
ation as part of our law, that doctrine must 
be resorted to when the proper occasion 
arises. It is to be noted that in his reasons 
for judgment in Broderick v. Toronto Trans- 
portation Commission, Laidlaw, J. A., states, 
after referring to the two findings of the 
jury: “‘(A) Did not apply brakes at time 
of first sounding warning whistle. (B) In 
our opinion he had sufficient time to stop 
street-car before impact’. 

“It is abundantly plain from that finding, 
read as a whole, as it should be, that the 
jury reached the conclusion that the oper- 
ator of the street-car saw the dangerous 
state of affairs created by the truck standing 
on the crossing, and negligently failed to 
avoid the collision when with reasonable 
conduct on his part it could have been 
avoided. The principle in Davies v. Mann 
(1842) 10 M. & W. 546, 152 E. R. 588, is 
plainly applicable to the situation.” 

The latter case was carried to the Su- 
preme Court of Canada which handed down 
its judgment recently and which will be 
reported under the name Toronto Transpor- 
tation Commission and Taylor v. Rosenberg. 
The Supreme Court reversed the judgment 
of the Ontario Court of Appeal and restored 
the judgment of the trial judge based on the 
jury’s findings. As I understand the latter 
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judgment, the Supreme Court does not hold 
that the doctrine of ultimate negligence has 
been abrogated by the negligence statute. 
It turns rather upon the Court’s view that 
the negligence of both parties to the action 
was, in the jury’s opinion, too close together 
and that the jury was entitled so to find 
upon the evidence. I find in this case con- 
firmation of the view expressed by me that 
the doctrine of ultimate negligence is still 
part and parcel of our law as it must be 
in relation to the question of the effective 
cause of an accident. 

You may have gathered from what I 
have already stated, that in Canada we are 
strong believers in the merits of the special 
verdict as contrasted with the general ver- 
dict of the jury. By a special verdict ] 
mean one in which the jury’s findings are 
educed through the submission of specific 
questions (of which I shall later give an 
example) to. them. These questions are 
directed to bring out the jury’s view as 
to whether or not there was negligence 
on the part of either or both parties to the 
accident, and particulars of their findings; 
and also to ascertain if it is practicable for 
the jury in such case to apportion the re- 
spective degrees of fault or negligence of 
the parties, and if so, to have them state 
in percentages such respective degrees of 
fault or negligence; and further, to obtain 
the jury’s assessment of the total damages 
of the parties to the action. If a general 
verdict is called for, the jury are simply 
asked to say whether they find for the plain- 
tiff or the defendant and to state the dam- 
ages. We prefer to take a special verdict 
from juries for the saund reason that liti- 
gants have a right to know what the findings 
of negligence are on the basis of which a 
jury saddles them with liability. In this 
connection I should like to refer to what 
has been very ably stated by an authority 
in the much quoted case of Metropolitan 
Railway Company v. Jackson (1877), 3 A. C. 
196. Lord Cairns, then Lord Chancellor 
of England, in dealing with the distinctive 
functions of judge and jury, had this to say: 

“The Judge has a certain duty to dis- 
charge, and the jurors have another and a 
different duty. The Judge has to say whether 
any facts have been established by evidence 
from which negligence may be reasonably 
inferred; the jurors have to say whether, 
from those facts, when submitted to them, 
negligence ought to be inferred. It is, in 
my opinion, of the greatest importance in 
the administration of justice that these sepa- 
rate functions should be maintained, and 
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should be maintained distinct. It would 
be a serious inroad on the province of the 
jury, if, in a case where there are facts from 
which negligence may reasonably be in- 
ferred, the Judge were to withdraw the case 
from the jury upon the ground that, in his 
opinion, negligence ought not to be inferred; 
and it would, on the other hand, place in 
the hands of the jurors a power which 
might be exercised in the most arbitrary 
manner, if they were at liberty to hold that 
negligence might be inferred from any state 
of facts whatever. To take the instance of 
actions against railway companies: a company 
might be unpopular, unpunctual, and irreg- 
ular in its service; badly equipped as to its 
staff; unaccommodating to the public; no- 
torious, perhaps, for accidents occurring on 
the line; and when an action was brought 
for the consequences of an accident, jurors, 
if left to themselves, might, upon evidence 
of general carelessness, find a verdict against 
the company in a case where the company 
was really blameless. It may be said that 
this would be set right by an application 
to the Court in banc, on the ground that 
the verdict was against evidence; but it is 
to be observed that such an application, 
even if successful, would only result in a 
new trial; and on a second trial, and even 
on subsequent trials, the same thing might 
happen again.” (Italics supplied.) 

In Andreas v. Canadian Pacific Railway 
Company, 37 S. C. R. 1, it was held that 
where the jury makes a specific finding of 
fact, they must be held to have consid- 
ered the other grounds of negligence charged 
as to which they were properly directed by 
the trial judge and to have exonerated the 
defendants from liability thereon. If it was 
important to take a special verdict from a 
jury before the enactment of the amending 
negligence legislation a fortiori it was even 
more so after the coming into existence of 
the altered law, having particular regard 
to the necessity of determining whether or 
not there was a true case of comparative 
negligence established by the evidence. The 
taking of a special verdict removes the 
danger of speculative verdicts being given 
and affords to the courts a measure of con- 
trol which they ought to possess and ought 
to exercise in order to ensure a proper ad- 
ministration of justice in the field of neg- 
ligence law. 

While the taking of a special or a general 
verdict is left to the discretion of the trial 
judge, I am not aware of any negligence 
case—at least within the last quarter of a 
century—in which a general verdict has been 
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taken. I believe also that the Canadian 
system differs from that of the United States 
insofar as the respective functions of the 
judge and jury are concerned. While under 
our system the judge is the sole judge of the 
law and the jury are the sole judges of the 
facts and of the credibility of the witnesses, 
there is nothing to deter the trial judge 
from commenting upon the facts or upon 
the credibility of the witnesses, even to the 
extent of expressing his opinion on that 
subject, which has been committed exclu- 
sively to the jury, provided that he tells 
them in the course of his charge that his 
views or opinions on the subject of fact or 
on the credibility of the witnesses are not 
binding upon them and that if they hold 
views or opinions which are at variance 
with those which he expresses, they not 
only may but ought to reject his views or 
opinions and give full and free expression 
to their own. A trial judge’s charge is not 
only required to be an understandable expo- 
sition of the law applicable to the facts of 
the particular case, but it should also be a 
skilled analysis of the facts and a clear in- 
struction to the members of the jury as to 
how to apply the law to the facts of the 
particular case. Ifa trial judge is restricted 
to the field of law and is not allowed to 
travel into the field of fact, subject to the 
checks and safeguards which I have indi- 
cated, he is, as we see it, severely handi- 
capped and cannot properly discharge his 
functions in relation to the trial. I can see 
no harm resulting to anyone from this meth- 
od of trial procedure in our courts, but, on 
the contrary, a great deal of good, ensuring 
as it does a fair measure of control of the 
trial by experienced and trained legal minds. 
That has always been the law of England 
as well as the law of Canada and as long 
as the administration of justice is in the 
hands of a competent, fearless and inde- 
pendent judiciary, the jury system, properly 
and expertly directed, can, like democracy, 
achieve the ends which it has been designed 
to achieve. 


Sample Questions 


Perhaps I can illustrate what I mean by 
a measure of control desirable to retain in a 
jury trial by giving you a typical example 
of the questions submitted to a jury in a 
negligence case. They run somewhat as 
follows: 

(1) Was there any negligence on the part 
of the plaintiff which caused or contributed 
to the cause of the accident? Answer “Yes” 
or “No.” 
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(2) If your answer to question Number 
1 is “Yes,” then state fully and clearly in 
what such negligence consisted. 


(3) Was there any negligence on the part 
of the defendant which caused or con- 
tributed to the cause of the accident? An- 
swer “Yes” or “No.” 

(4) If your answer to question Number 
3 is “Yes,” then state fully and clearly in 
what such negligence consisted. 


(5) If your answer to question Number 
1 is “Yes” and your answer to question 
Number 3 is “Yes,” do you find it practi- 
cable to determine the respective degrees of 
fault or negligence on the part of the plain- 
tiff and the defendant? Answer “Yes” or 
“No.” 


(6) If your answer to question Number 
5 is “Yes,” then state in percentages the 
degrees of fault or negligence on the part 
of the plaintiff and the defendant. 


(7) In any event and irrespective of your 
answers to the foregoing questions, at what 
amount do you assess the total damages of 
the plaintiff and of the defendant? 


In charging the jury with respect to ques- 
tions (2) and (4), the presiding judge tells 
them that they must give specific answers 
from which it will appear clearly just why 
they say the plaintiff or the defendant was 
negligent. They are warned against bring- 
ing in such vague and indefinite answers 
as “He should have been more cautious” 
or “He should have used greater care.” 
They are told that any such answer is mean- 
ingless and that their answer must be such 
that the court examining it will have no 
doubt as to what was the precise ground of 
negligence which they found against either 
or both parties. They are also warned to 
state all the grounds of negligence which 
they may find, because their silence as to 
other grounds of negligence alleged will be 
interpreted as a negativing of such allega- 
tions. If a jury brings in a vague and 
meaningless answer such as I have alluded 
to, we do not hesitate to send them back 
and ask them to clarify their answer by 
making it more specific so as to enable the 
court to determine just what they meant 
to say in answer to questions (2) and (4). 
This has many advantages, chief among 
which is the fact that the court is enabled 
to say whether or not the particular ground 
of negligence found against a party is neg- 
ligence in law. If a general verdict is taken, 
such an inquiry may be seriously circum- 
vented. Then too, if the case is carried to 
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the court of appeal, the judges of that forum, 
with the record before them, can determine 
whether or not there is any evidence to 
support the particular finding made by the 
jury. Of course, a judge must tell the jury 
that questions (2) and (4) are concerned 
not with negligence in the abstract but with acts 
of negligence which were a real, effective 
cause of the accident and this is explained 
to the jury by giving them illustrations 
which they can easily understand. 


Question (5) is put to the jury because 
of the provision in the act that the parties 
shall be deemed to be equally at fault or 
negligent if it is not practicable to deter- 
mine the respective degrees of fault or neg- 
ligence as between them. Most of our 
judges make it a point to tell the jury that 
that section was not inserted in the act to 
justify a lazy jury or a lazy judge in shirk- 
ing the responsibility of earnestly trying to 
determine the respective degrees of fault or 
negligence as between the parties to the 
action, but that if they, the jury, reach a 
true impasse and cannot do so, then the 
statute operates to declare the parties equal- 
ly responsible. 


As indicated earlier, our act provides for 
the adoption of the doctrine of comparative 
negligence in the most complete sense. To 
illustrate—if A suffers a loss of $10,000 and 
is found to be sixty per cent in fault for the 
accident and B suffers a loss of $6,000 for 
which he counterclaims and is found to be 
forty per cent in fault, in the net result, 4 
recovers from B the sum of $4,000 and B 
recovers from A the sum of $3,600. 


During the years following the introduc- 
tion of the Contributory Negligence Act 
into our law, we have found it necessary 
to make amendments from time to time to 
meet new problems as they arose. Under 
the common law there could not be con- 
tribution among joint tortfeasors. In cases 
in which a plaintiff sued two or more de- 
fendants, power was given the court to 
determine the degree in which each of the 
defendants was at fault or negligent, al- 
though in a case where A recovered judg- 
ment for, say, $10,000 against B and C, he 
would still have his whole judgment against 
both B and C. An amendment was passed, 
however, to provide for the case of B and C 
raising the issue of liability inter se so that 
if B were found sixty per cent to blame and 
C forty per cent, B would be entitled to a 
judgment indemnifying him against C to 
the extent that he was compelled to pay to 
A a sum in excess of $6,000 and C was 
entitled to a judgment against B indemni- 
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fying him to the extent that he was obliged 
to pay to A a sum in excess of $4,000. Thus 
by force of the statute, there is now in 
Ontario contribution among joint tortfea- 
sors. Then too, our Highway Traffic Act 
deprives a gratuitous passenger of any right 
of action against his host or his host’s serv- 
ant or agent or the driver of his car; and 
a married person had not and still has not 
a right of action against his or her spouse 
arising out of atort. In the case of a plaintiff 
who is a gratuitous passenger or a plaintiff 
who is the spouse of a negligent person, an 
amendment to the original statute declares 
that no damages or contribution or indem- 
nity shall be recoverable for the portion of 
the loss or damage caused by the fault or 
negligence of the owner or driver in the 
former case or by the fault or negligence 
of the spouse in the latter case, and the 
portion of loss or damage so caused is to 
be determined, although such owner or 
driver or such spouse is not a party to the 
action. 

Very frequently practical difficulties arose 
where there were joint tortfeasors and where 
a plaintiff was disposed to make a reason- 
able settlement of the action. It often oc- 
curred that one of the joint tortfeasors was 
opposed to the making of a payment of any sum 
whatsoever to the plaintiff. Now, by an amend- 
ment made in 1948, a defendant who takes 
advantage of an offer of settlement may 
thereafter commence or continue an action 
against the other tortfeasor and if he can 
satisfy the court that the amount of the 
settlement was reasonable, he can recover 
his proper proportion by way of indemnity, 
or, should the court find that the amount 
of the settlement was excessive, it has power 
to fix the amount at which the claim should 
have been settled and may adjust the rights 
of the respective joint tortfeasors accord- 
ingly. Thus a defendant can now make 
what appears to him to be a reasonable or 
advantageous settlement without losing his 
rights against another défendant who was, 
or may have been, partly responsible for the 
claimant’s damages or losses. This was a 
most salutary reform and one which struck 
at the root of a real, practical difficulty which 
had beset the path of harassed insurance 
adjusters and insurance lawyers. 


Cases frequently arose where the plaintiff 
chose to sue only one party involved in the 
accident, and the party so sued might wish 
to claim indemnity from or relief over 
against the other party or parties involved 
in the accident. It is now provided that 
such other person or. persons may be added 
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as party defendants or may be made third 
parties to the action upon such terms as 
may be deemed just. 

The Highway Traffic Act of the Province 
of Ontario creates a one-year limitation for 
the commencement of actions arising out 
of the operation of motor vehicles. To 
ensure that a delinquent tortfeasor should 
not escape liability and thus take advantage 
of his own delinquency, and to assist the 
honest tortfeasor who is prepared to recog- 
nize a just obligation, the statute permits 
proceedings for contribution or indemnity 
to be brought by one joint tortfeasor against 
another after the expiration of a year from 
the date of the accident. This is permitted 
only if such proceedings are commenced 
within one year of the date of the judgment 
in the action or the settlement made with 
the plaintiff, as the case may be, and if 
there has been compliance with any statute 
requiring notice of the claim against the 
irresponsible tortfeasor. 


These are substantially the practical 
changes which were effected in our law 
over the period of a quarter of a century 
since the Contributory Negligence Act came 
into being. I believe that they adequately 
meet the present needs, but new problems 
not now anticipated are bound to arise and 
will have to be met by appropriate amend- 
ments. There has been a great deal of 
judicial interpretation of the various sections 
of the statute, particularly on the proce- 
dural side, but the law is now well settled 
and we feel assured that we have a good 
workable statute. 

Three distinguished Canadian jurists 
sitting on the Supreme Court of Canada 
pronounced their views on the desirability 
of changing the common-law doctrine of 
contributory negligence in the year 1923 in 
the case of Earl v. Grand Trunk Pacific 
Railway Company, 1923 S. C. R. 397. In 
that case the Hon. Mr. Justice Mignault, 
who had come from the bar of Quebec 
Province, stated: 

“If I may say so, the doctrine of the Civil 
Law, in force in the Province of Quebec, 
and also adopted in Admiralty matters, is 
much more equitable, for, where there is 
common fault, the liability of each party 
is measured by his degree of culpability. This 
prevents the Negligent Defendant from 
entirely escaping punishment because the 
Plaintiff, in a greater or lesser degree, may 
have contributed by his Negligence to the 
accident.” 


The Hon. Mr. Justice Anglin, later Chief 
Justice of Canada, expressed it in this way: 
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“The doctrine of the Civil Law that in 
such circumstances the Damages should be 
divided in proportion to the degree of culp- 
ability commends itself to my judgment as 
much more equitable.” 


The Hon. Mr. Justice Duff, later Chief 
Justice of Canada, commented as follows: 


“This is one of those cases that some- 
times cause one to turn a rather wistful 
eye to jurisdictions in which, where injury 
results from the combined Negligence or 
misconduct of the Plaintiff and the Defend- 
ant, the burden of the loss can be equitably 
distributed.” 


Our experience since the passage of this 
remedial legislation has served only to con- 
firm the views so ably expressed by such 
high and eminent authorities before the new 
law was enacted. 


I think that I may assert with confidence 
that there is not a progressive and socially 
conscious member of the judiciary or of the 
bar of our province who would wish to 
repeal the legislation which I have reviewed 
and return to the discarded common-law 
doctrine of contributory negligence. Man- 
made laws must, of course, always fall short 
of the ideal standard of perfection but the 
judges and lawyers of Ontario are, I believe, 
united in the firm opinion that our present 
law more nearly approximates to justice 
between litigants in negligence cases than 
did the former law. I feel safe in declaring 
that the general public and the insurers in 
Canada as a whole share the view of legal 
men as to the wholesomeness of the reforms 
brought about by our statute and that it 
has gone a long way to promote the con- 
tentment and happiness of the people. 


[The End] 
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meeting of the American and Canadian 
Bar Associations, September 20, 1950 


ie SOME JURISDICTIONS in the 
United States and Canada the insur- 
ance industry, together with all types of 
business which have been signally success- 
ful, faces the threat of socialization. This 
movement is mainly the result of the unrest 
which is typical of the times, but it is also 
advocated and fostered by unsound ‘and 
self-seeking politicians. The insurance busi- 
ness as a whole is both too large and too 
necessary to the public well-being to become 
involved in any political movement, either 
national, state or provincial, for this great 
business is public in its character, gigantic 
in its organization and reserves, and nation- 
wide in its services. 

Ill-conceived and unscientific plans of 
socialization or nationalization are being 
put forward sporadically, and consequently 
it is my contention that the legal advisors 
of this great industry should examine care- 
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fully the insurance business as a whole to 
discover its weaknesses, if any, and to as- 
certain if there is any just cause for com- 
plaint on the part of the public. Students of 
the current financial history of the United 
States will all agree that the educated, 
well-informed American believes in the 
democratic principle of free enterprise, and 
consequently does not believe in the theories 
of socialism, be they Fabian or Marxian. 


At the same time I believe that I am 
speaking for the vast majority of all law- 
yers in Canada when I say—and I say it 
without the slightest hesitation—that the 
insurance business can best be conducted 
for the benefit of the public generally, by 
well-organized companies, well financed 
and well managed under a system of com- 
petitive free enterprise, for this great industry 
was developed as part of the free institu- 
tions of the English speaking people. I 
therefore submit that socialization, in whole 
or in part, would be a national—I should 
say an international—tragedy. 
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In our critical analysis let us first con- 
sider the financial responsibility of the in- 


surance companies. Current reports prove 
that the companies are financially sound, 
and that they have built up enormous re- 
serves, accumulated in part by profits that 
have been left in the business and not dis- 
tributed by way of dividends to the share- 
holders. The companies have managed and 
guarded these reserves as trustees. All 
these facts are well known to the general 
public. There is, therefore, mo doubt in 
my mind that all thinking men would prefer 
to have these great reserves administered 
by the insurance companies as trustees for 
the policyholders, rather than to have them 
transferred into the hands of any govern- 
ment. There can be no criticism from the 
standpoint of financial responsibility because 
the insurance companies have not only faith- 
fully discharged their obligations to the 
public in the past, but have placed them- 
selves by their own management in a sure 
and sound financial position so as to be 
able to meet all obligations in the future. 


The next question to be considered in 
this critical analysis is the question of man- 
agement. The insurance companies on the 
whole are managed by well-trained, highly 
efficient, energetic and capable executives. 
If the insurance companies were socialized, 
their places would be taken, no doubt, by 
politically appointed bureaucrats, whose 
only recommendation would be political 
activity. This is not the time to discuss 
the merits of public ownership, but you have 
all seen sufficient of its evils to feel sympa- 
thy for the able and conscientious men who 
have endeavoured to work for government 
enterprises, and who, without fault on their 
part—except perhaps the fault of consci- 
entiousness—have often at middle age for- 
feited their positions because they have 
refused to bend to every political wind, or 
have offended some political party or pow- 
erful politician. You have realized the frus- 
tration and disappointment which appears 
to be the lot of those who have endeavoured 
to serve governments. I feel sure that you 
will agree with me that this great insurance 
business serving the people of the United 
States and Canada, and from the standpoint 
of management doing it admirably, would 
deteriorate almost overnight to the detri- 
ment of the general public if it should ever 
be subjected to the machinations of party 
politicians, almost necessarily the accom- 


paniment of any attempt at socialization. 


Generally, the criticism which is aimed at 
insurance is not criticism with respect to 
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financial matters or management. It is 
criticism of the product which insurance 
companies sell. This is the result of the 
fact that insurance policies are abstruse, 
subject to multitudinous exceptions and ex- 
clusions, and that they contain many pit- 
falls. The modern insurance policy is s« 
complex and difficult that the average pur- 
chaser of insurance refuses to read it, and 
probably would not understand it if he were 
to attempt to do so. Consequently he lacks 
knowlege of the kind and quality of the 
protection to which he is entitled under the 
policy. This condition of affairs has been 
developing for two hundred years or more 
It grows worse instead of better, and has 
now become so acute that the time has 
arrived for the insurance lawyers of the 
American and Canadian Bar Associations 
to endeavour to find a remedy. 


Criticism of Product 


The insurance companies are not entirely 
responsible for the present condition of the 
insurance contract, with all its pitfalls. 


Modern policies are just as unsatisfactory 
to the insurer as they are to the insured 
The first policies in English were simple 
when compared to modern policies, and 
were comparatively easily understood. But 
unfortunately, even the early policies con- 
tained unusual words and expressions to 
which were attached special and sometimes 
unusual meanings. It is clear, therefore, 
that the present condition of the insurance 
contract is the result of three main causes 
First, the difficulties with the modern in- 
surance policy are mainly historical, because 
underwriters have constantly endeavoured to 
adapt the original form of policy to ever- 
changing conditions. The second great 
cause is the tremendous economic develop- 
ment which took place in the nineteenth 
and the first half of the twentieth centuries 
To meet the demands of this enormous ex- 
pansion, the insurance industry has grown 
to the gigantic business which it is today. 
In almost every way the demand has been 
met, but this enormous expansion has bee 
accompanied by so many new kinds of in- 
surance, so many new risks to be covered, 
so many unusual conditions to be met, that 
the insurance policy has becomé lengthy and 
complex and full of pitfalls and defects 
This is the real cause of complaint on the 
part of the public. There is also a third 
cause, and that is the result of the ingenuity 
of man in presenting claims within the 
meaning of the general words, but outside 
of the intention of the policy—claims that 


IL J— November, 1950 





XUM 


is 
ice 
he 


se, 


nd 
Te 


he 
he 
en 


jas 
as 
he 
ns 


ry 
ed 
ple 
nd 
Sut 
yn- 
to 
1e€s 
Te, 
ICE 
es 
in- 
use 
to 
eT- 
eal 
op- 
ath 
es 
ex- 
wn 
ay. 
2e1) 
pel) 


ed, 
hat 
ind 
cts 
the 
ird 
‘ity 
the 
ide 
hat 


950 





XUM 


were never within the contemplation of the 
parties when the policy was written, and 
certainly were not intended to be covered 
by the indemnity purchased. In other 
words, unexpected loss experience suffered 
by every insurance company has necessarily 
resulted in further exceptions and exclusions. 


And so, speaking generally, there is the 
present situation which must be faced. We 
have this great industry, which is well fi- 
nanced and well managed, but with a prod- 
uct, a policy, which is unsatisfactory both 
to the insurance industry and the general 
public, because it is impossible for the ordi- 
nary person to have the knowledge and 
experience necessary to understand the 
coverage a#to property and risk, and the 
exceptions and exclusions which have been 
added to the policy. 


In order to consider the matter as a 
whole, and be in a position to decide whether 
steps can be taken to remedy the conditions 
which now exist, it is necessary to turn to 
the history of the insurance policy, and 
look just for a few moments at the historical 
development which is mainly responsible 
for the conditions which I have criticized. 


As you are well aware, there are many 
unusual words and expressions in an insur- 
ance policy. And indeed the original form 
of the policy itself was borrowed from ma- 
rine insurance, which was the first kind of 
insurance developed in England. It had 
been brought to England by the Lombards’ 
but had its roots in ancient history. There 
was a form of marine insurance in the an- 
cient world which Demosthenes, the great 
Athenian statesman, described in his writ- 
ings.2 This was a species of marine insur- 
ance upside down, where Greek capitalists 
would loan money on a ship at a rate of 
interest. If the ship returned from the voy- 
age the money wa’ repaid, but if the ship 
did not return the lender would lose his 
capital. The Romans had a form of con- 
tract known as “bottomry,” but there was 
no mention of marine insurance in Roman 
law. In the twelfth century marine insur- 
ance was a recognized feature of the com- 
mercial life of Lombardy, and the Lombards 
brought the business to Lombard Street, 
London, either directly or by the way of 
Antwerp. Consequently the early English 
marine policies were written in Italian.’ 


‘Marshall, Law of Insurance (3d Ed.), p. 10. 

? James, Biography of a Business, p, 19. 

* The Encyclopaedia Britannica, article on In- 
surance. 

‘ James, work cited, footenote 2, p. 20. 
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Lloyd’s of London 


By the middle of the sixteenth century, 
in the time of Queen Elizabeth, the English 
wrote their own marine policies in English, 
and in the course of time the center of 
marine insurance became Edward Lloyd’s 
Coffee House in Tower Street, London. It 
is interesting to note that with all the other 
good and bad habits of the insurance busi- 
ness, this custom spread to America, and we 
find that for many years before the Revolu- 
tion, the insurance center of Philadelphia 
was the London Coffee House, a building 
built in 1702.4 In this Coffee House was 
the “Insurance Office,” maintained by indi- 
vidual underwriters long before the forma- 
tion of stock companies. Perhaps it was 
quite characteristic of the times that towards 
the end of the century the Coffee House, as 
the center of insurance in Philadelphia, was 
superseded by the City Tavern. One great 
step in advance for which the companies 
have never been given credit, is the fact that 
they took the business out of the Tavern 
and conducted it in private offices. 


As far as I am aware, the earliest known 
policies in English of which there are copies 
extant, were marine policies dated 1555 and 
1557,° and the earliest policy in English 
which resulted in litigation was entered into 
on June 16, 1583, in the reign of Queen 
Elizabeth, five years before the defeat of 
the Spanish Armada. By this contract the 
assurers, sixteen in number, agreed to pay 
to Richard Martin, an alderman of the City 
of London, the sum of £383 6s. 6d. if 
William Gibbons should die within twelve 
months. The contract ended with this pious 
petition: “God send the said William Gib- 
bons helth and long lief.” Unfortunately 
for the underwriters, however, this petition 
was of no avail, for Gibbons died on May 
29, 1584. Martin, the assured, who had been 
charged eight per cent for one year, made 
a claim for the full amount of the contract, 
but the underwriters refused to pay on the 
ground that Gibbons had lived twelve lunar 
months after the contract was entered into. 
Martin, on the other hand, took the position 
that the contract meant twelve calendar 
months—“a whole yeare”—and that as Gib- 
bons had died within twelve calendar 
months, he was.entitled to be paid.* The 
matter was in litigation for three years. 


5 Marsden, Select Pleas in Court of Admiralty; 
pp. 49-50. 
*See Journal of Institute of Actuaries and 


Assurance Magazine, Vol. XVI, p. 423. Also 
MSS. Lansdowne, No. 170, fo. 123, in British 
Museum, 
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It was first heard by commissioners appointed 
by the City of London who decided that the 
contract was-intended to continue in force 
for a full calendar year. On appeal this de- 
cision was upheld by two judges of the 
Court of Admiralty, for insurance was con- 
sidered a branch of Admiralty law, and it 
was finally confirmed by Her Majesty’s 
Privy Council at a meeting at which many 
historic personages were present." 


In the latter half of the eighteenth cen- 
tury, particularly the last decade of that 
century, the insurance business developed 
rapidly in both England and the United 
States. It was conducted first by private 
underwriters, but gradually stock companies 
were formed and the business put on a more 
solid foundation, A company which is said 
to be the oldest fire and marine insurance 
company still in existence, issued fire, ma- 
rine and a few life insurance policies in 
Philadelphia from 1793 to 1795,* and a few 
years afterwards issued a fire policy on 
Mount Vernon, the home of the first Presi- 
dent of the United States.® 


In England, in the meantime, “The So- 
ciety for Equitable Assurance on Lives and 
Survivorship,” commonly known as as “Old 
Equitable of London,” was the first com- 
pany to assure a whole life by level or equal 
annual payments. It obtained a charter in 
1762 and this was the beginning of modern 
life assurance. The life insurance business, 
however, developed slowly in America, but 
during the 1840's many of the great Ameri- 
can life insurance companies were organ- 
ized,” and in 1847 the first Canadian life 
insurance company was founded.” It ‘was 
probably organized because the founder was 
compelled to journey from the City of 
Hamilton in the Province of Ontario, to the 
City of New York—approximately one 
thousand miles—by stagecoach, saddle and 
stream in order to obtain a policy from a 
British company. 


Obscure, Incoherent 
and Unsatisfactory 


The insurance policy has always been 
unsatisfactory, owing to the fact, as I have 





TIncluding Sir William Cecil (later Lord 
Burghley), Sir Henry Sidney and Lord Huns- 
don, the Queen's cousin. 

8 See History of Insurance Company of North 
America (Philadelphia, 1885). 

*Copies of some of the early policies are in 
the historical collection of that company. 

% New England Mutual Life Insurance Com- 
pany, 1835, completed organization 1843; New 
York Life Insurance Company, 1841; Mutual 
Life Insurance Company of New York, 1842; 
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already stated, that it contains words and 
expressions which are not understood by 
the public. While the early policies were 
comparatively simple compared with mod- 
ern policies, even those early policies were 
considered obscure, incoherent and unsatis- 
factory. Chief Justice Marshall, that great 
jurist and first chief justice of the United 
States, in a case involving the interpretation 
of a marine policy, said:™ 


“Policies of insurance are generally the 
most informal instruments which are brought 
into courts of justice; and there are no in- 
struments which are more liberally con 
strued, in order to effect the real intention 
of the parties, if that intention can be clearly 


ascertained.” . 


And again he said:* “The contract of 
insurance is certainly very loosely drawn, 
and a settled construction, different from 
the natural import of the words, is given, by 
the commercial world, to many of its stipu- 
lations, which construction has been sanc 
tioned by the decision of the courts.” 


Shortly before this, in the Court of King’s 
Sench in England, in a case also dealing 
with the construction of a marine policy, 
and incidentally a case in which the great 
Erskine appeared unsuccessfully for the 
underwriters, Sir Francis Buller, one of the 
members of the court, presided over by Lord 
Kenyon, said: ™ 


“Without commenting on the words of 
the policy, it is sufficient to say that a policy 
of assurance has at all times been considered 
in courts of law as an absurd and incoherent 
instrument; but it is founded on usage and 
must be governed and construed by usage.” 


In the same court, a few years later, in 
another marine insurance case involving an 
American ship, and in which Erskine was 
counsel, this time appearing successfully for 
the ship owner, Mr. Justice Lawrence had 
this to say:™ 


“It is wonderful, considering how much 
property is at stake upon instruments of this 
description, that they should be drawn up 
with so much laxity as they are, and that 
those who are interested should not apply 
to some man whose habits of life and pro- 


State Mutual Life Assurance Company of Mas- 
sachusetts, 1844; Mutual Benefit Life Insurance 
Company, 1845; Connecticut Mutual Life Insur- 
ance Company, 1846; etc. 

" Canada Life Assurance Company. 

2 Yeaton v. Fry, 5 Cranch 335 at 342 (1809). 

13 Maryland Insurance Company v. Woods, 
6 Cranch 29 at 45 (1810). 

1% Brough v. Whitmore, 4 Term Reports 206 
at 210 (1791). 

% Marsden v. Reid, 3 East 572 at 579 (1803). 
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fessional skill will enable him to adapt the 
words of the policy to the intention pro- 
fessed by the parties. In construing these 
instruments we must always look for what 
was the intention of the parties, without 
confining ourselves to a strict grammatical 
construction; for it is impossible in many 
instances so to construe them, without de- 
parting widely from the object intended. 
Thus we find that a policy meant to cover 
a risk on goods only will have words relat- 
ing for the most part to an insurance on a 
ship, to which it would extend but for some 
loose memorandum: and a policy meant to 
cover respondentia interest will contain no 
mention of respondentia except in the margin.” 


It is to be regretted that the ancient out- 
line of the policy was ever followed. In- 
surance lawyers who have acted for both 
American and English companies have ob- 
served that the ancient form has been more 
closely adhered to in England than in the 
United States.* Nevertheless this ancient 
form has had its effect, and, I think, an un- 
fortunate effect, on all classes of insurance 
business. Insurance executives have always 
been conservative, and I am inclined to 
think that their advisors have been equally 
conservative. Consequently in the years of 
tremendous expansion, from 1850—by which 
time the insurance business was well estab- 
lished in America—to the present time, 
insurance executives have tried to adapt the 
ancient form of the policy to the ever- 
changing and ever-expanding economic de- 
velopment of the modern age. 


Look at a modern marine insurance policy, 
a modern fire insurance policy and a modern 
life insurance policy. Thése policies are all 
filled with unusual words, historic expres- 
sions, and exceptions and exclusions, usually 
in small print. The result is that whenever 
you meet a disgruntled policyholder you 
hear the criticism that “they give it to you 
in the big print and take it away in the 
small.” Some people think it is a joke. 
Others think it is a scandal. In The Satur- 
day Evening Post of last August 19, there 
was a cartoon which was supposed to be 
humorous. Perhaps you will think it was 
tragic. It showed a poor fellow who had 
been in an accident, in a hospital bed with 
his leg and arm in casts and his neck and 
face and head so bandaged that there was 
very little of him visible. In the back- 
ground was a nurse and at the side of the 
bed was an insurance adjuster with a brief 
case on which was printed the name of an 


insurance company. The insurance adjuster 
was saying, “I am not here to make a settle- 
ment exactly,—I’m supposed to bring the 
small print in the policy to your attention.” 
I do not intend to suggest to American in- 
surance companies how they should con- 
duct their business, or to insurance lawyers 
how they should advise them, but I feel 
sure that you will agree with me that the 
fine print and the historically difficult and 
involved expressions should be eliminated 
from the policies. 


When you compare the insurance business 
with a great industry, the automobile busi- 
ness, for instance, you will observe that the 
manufacturer brings out a new model every 
year. He advertises his product most care- 
fully and in greatest detail. The members of 
the public are given an opportunity to see it, to 
examine it carefully, and to find out if it suits 
their needs. This is not possible in insur- 
ance; consequently a member of the public, 
when he buys an insurance policy, has only 
a belief, as a result of what has been said to 
him by the agent, that he has purchased 
protection, but his belief is vastly different 
from what he gets. He insures his house or 
store for $5,000, and he believes that he will 
be paid his loss by fire up to that amount; 
he also believes that it will be paid with- 
out hesitation or equivocation. Does he get 
what he expects? He receives a policy 
which he does not understand; it is filled 
with exceptions and exclusions; it has a 
vacancy clause; it has a clause as to the 
amount of gasoline which he may have in 
the building, and a clause regarding defec- 
tive chimneys. Perhaps it has a coinsur- 
ance clause, which even most lawyers do 
not understand, and another about more 
hazardous occupations or use of the premises, 
and still another about alterations made 
without a permit. When the insured has a 
loss the insurance adjuster points out the 
exclusions and the fine print in the policy, 
and refuses to pay the loss on some ground 
which the insured regards as purely techni- 
cal. The result is that the public feels that 
it has not had a fair deal from the insurance 
industry as a whole, and becomes bitterly 
frustrated and violently antagonistic. Such 
unrest and disappointment creates a demand 
for socialization. That is why it is so ex- 
ceedingly important, if you believe that 
socialization is not in the interest of the 
public, that this one element of the business 
which is subject to criticism and is the cause 
of complaint, be changed and corrected as 
soon as possible. 





1®See Phillips, Law of Insurance (New York, 
1867), p. 5. 
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Socialization Not the Answer 


Many endeavors have been made to find 
a remedy for the situation which I have 
described. One fact emerges, however, 
about which there can be no doubt, and that 
is that socialization of the insurance industry 
is not an answer to the problem—state in- 
surance is not a remedy. The theory that 
insurance is properly a branch of govern- 
ment is almost as old as the business itself, 
and in the heyday of monopolies in the 
reign of Charles II, proposals were placed 
before the King embodying plans for state 
insurance to provide revenues for the Crown 
or for those favorites to whom monopolies 
might be granted. Today the politicians 
want the premiums. After the great fire 
of London in 1666, some of the citizens 
urged upon the Common Council that the 
City of London itself should insure the 
houses of its citizens, and the council voted 
to do so at a lower rate than the prevailing 
rate of fire insurance. These were all un- 
scientific and ill-conceived schemes, and 
depended in the last analysis upon the power 
of taxation to raise the funds necessary to 
meet the deficits. : 


Still unscientific and still ill-conceived, a 
plan for state insurance is currently being 
tried in the Province of Saskatchewan, a 
western Canadian province with a popula- 
tion about the same size as that of the City 
of Toronto. Part of the scheme is an auto- 
mobile insurance plan which includes com- 
pensation benefits in the event of injury or 
death, irrespective of fault or negligence. 
In this manner every resident of the prov- 
ince is given an automobile accident insurance 
policy at the expense of the owners and 
drivers of motor cars. The motorists how- 
ever are not relieved from their common- 
law liability for negligence. This, coupled 
with the fact that property damage claims, 
collision coverage, and fire and theft claims 
are al] subject to carefully worded, deduc- 
tible exclusions, has resulted in the purchas- 
ing of automobile insurance from insurance 
companies—notwithstanding the fact that 
they are required to pay for compulsory in- 
surance by statute—by many of the motor 
vehicle owners of that province. From 
available figures for the year 1949 (dealing 
with public liability and property damage 
claims only), it appears that, as the result 
of the exclusions and deductibles in the 
government scheme, a very large percent- 
age of the claims is paid by private com- 








Letter dated July 8, 1950, from M. C. 
Holden, managing-director, The Wawanesa Mu- 
tual Insurance Company, to Wawanesa agents. 


806 






panies with policies on only a small percentage 
of the motor vehicles in the province.” 
Nothing could emphasize more clearly the 
unsoundness and unfairness of the scheme. 
The Saskatchewan Insurance Office has also 
entered into many other fields of insurance, 
and recently its Guarantee and Fidelity 
Company has been refused a license by the 
Provinces of Alberta, British Columbia and 
Ontario. It is interesting to note that the 
Province of British Columbia, which has 
refused, this license, a few years ago intro- 
duced a compulsory health insurance scheme, 
which is said to be now in such an em- 
barrassed financial position that it must 
necessarily be rescued by substantial con- 
tributions from the general funds of the 
province, paid by the taxpayers as a whole. 


All these nationalistic, bureaucratic and 
unscientific schemes must finally be paid for 
by the taxpayer. If there had been state 
fire insurance in the State of California at 
the time of the San Francisco earthquake, 
I suppose that state would have been bank- 
rupt. If a few months ago there had been 
state fire insurance in the Province of 


Quebec, when the ravages of fire destroyed . 


Rimouski and Cabano, the province would, 
no doubt, have been forced to levy a general 
tax on its residents in order to pay the 
tremendous damages and losses that were 
sustained. The fact is quite clear, and 
admits of no argument, that government 
insurance without adequate reserves, with- 
out scientific management, and the benefit 
of experience, is unsafe and unsound, be- 
cause it merely postpones the unfortunate 
day of reckoning to a day in the future when 
catastrophe occurs or an accumulation of 
losses topples the whole structure over. 


Challenge to the Industry 


I realize that what I have said is not new. 
Nevertheless I bring the matter forward at 
this time because if a remedy is to be found 
and applied, it must be applied to the indus- 
try as a whole, and in both the United 
States and Canada. If, therefore, it is 
agreed that the conditions mentioned should 
be remedied, I take the liberty of suggesting 
that this could be accomplished only by the 
combined action of the insurance lawyers of 
both countries preaching the gospel of sim- 
plification, not only to their clients, the 
insurance companies, but to the national, 
state and provincial authorities of the United 
States and Canada. 
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As I have had the temerity to place these 
criticisms before you, you on your part have 
the right to demand from me a description 
of the remedy which might be applied. I 
submit that the condition of the policy and 
all the dissatisfaction that results therefrom 
is a challenge to the insurance industry as 
a whole. The policy always was and still 
is unsatisfactory. In the words of your 
first chief justice, “It was always loosely 
drawn,” and in the words of Lord Mans- 
field, the greatest English insurance lawyer, 
“Tt was an ancient and inaccurate form of 
words.” ™ It is still loosely drawn and still 
continues to be an ancient and inaccurate 
form of words, made more complex and 
more incomprehensible to the man on the 
street by the exceptions and exclusions 
which have been referred to. It is, of course, 
much easier to criticize destructively than 
constructively in producing a remedy. How- 
ever, in the hope that you will agree upon 
appropriate action to eliminate from the 
insurance industry this one discordant ele- 
ment, I lay before you the following pro- 
posals: 


(1) Insurance policies are to be rewritten 
entirely. The so-called old form of policy 
is to be discarded. Historic expressions and 
unusual words are to be eliminated, and the 
small print is to be abolished forever. The 
insurance contract is to be expressed in 
simple English, so that the rights of the 
insured and the obligations of the insurer 
may be readily understood by all. 


1 Pelly v. Royal Exchange Assurance Com- 
pany, 1 Burrows 341 at 347 (1757). 


(2) Exceptions to the coverage are to 
appear on the face of the insurance policy 
immediately after and printed in the same 
type as the insuring clause. 

(3) Exceptions and exclusions are to be 
reduced to a minimum and the underwriters 
are to increase the premium rather than 
limit the insurance coverage by way of such 
exceptions and exclusions. 


(4) Conditions of insurance are to be 
standard wherever possible, either by agree- 
ment among the insurers themselves or by 
statutory enactments making them statu- 
tory conditions. Conditions of insurance 
are to be drawn in general terms, so that 
each set of conditions will apply to as many 
related types of insurance as possible. 

(5) Finally, subject to the foregoing safe- 
guards, the insurers and insureds are to be 
allowed complete freedom of contract. 


In conclusion, may I say that this problem 
demands immediate attention. It is both 
a threat and a challenge which must not be 
disregarded. Financial responsibility and 
adequate management are admitted by all, 
but to this must be added a product which 
meets the approval of the public: a modern- 
ized insurance policy which the man on the 
street will be able to understand. If this 
is accomplished, all suggestions of sociali- 
zation will disappear, and the insurance 
industry, will be enabled to serve the best 
interests of the public under a system of 
free enterprise, in both the United States 
and Canada. [The End] 





Automobile Insurance 


for Municipalities 


An address before the Insurance Section 
of the American Bar Association, 
September 19, 1950 


TMHROUGHOUT the United States, 
legislatures, in recent years, have re- 
quired ordinary citizens to prove their finan- 
cial responsibility to respond in damages for 
automobile negligence. The necessity for 
these acts cannot be seriously questioned, 
and they answer a serious public need.” 


By JOHN W. ENGLISH 
City Solicitor, Erie, Pennsylvania 


However, in view of this legislative solici- 
tude for the rights of injured citizens, it is 
appropriate to consider how fully these same 
states, through their local subdivisions, the 
municipalities, have made themselves re- 
sponsible to their citizens for their own 
negligent operation of automotive equipment. 


I shall review briefly the present status of 


municipal automobile public liability and 





1 Billings, ‘Impact of Financial Responsibility 
on Automobile Liability Insurance,’"’ The In- 
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surance Law Journal, December, 1949, p. 871. 
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consider the desirability of a municipality’s 
carrying insurance to protect itself from 
public liability losses. 


It would seem that under the early Eng- 
lish common law, the King was not required 
to respond in damages for torts of his 
agents.’ If the unfortunate plaintiff received 
nothing from the Royal mercy, then “it 
must suffice for him to await the Lord, 
the AVENGER, who says: “To me ven- 
gence, I will repay’.”* A more earthly rea- 
son for denying liability was that of the 
court in Russell v. Men of Devon* where 
tort liability of an unincorporated county 
was denied because, among other reasons, 
“There is no corporate fund out of which 
satisfaction is to be made.” It would, on the 
one hand, be very difficult to explain to the 
average injured citizen that even the best 
of municipal governments is responsible 
only in the hereafter. On the other hand, 
municipalities with their many and varied 
activities and functions have become great 
public corporations with substantial treas- 
uries® and cannot logically be considered 
within the doctrine of the Russell case. 


Absurd as it may seem, the fact remains, 
that in a great many jurisdictions of the 
United States at the present time, there 
lingers a doctrine of municipal irresponsi- 
bility for the torts of municipal employees.° 


2 Blachly and Oatman, ‘‘Approaches’ to Gov- 
ernmental Liability in Tort; A Comparative 
Survey,’"’ 9 Law and Contemporary Problems 
181 (1942). 

’Bracton, De Legibus Et Consuetudinibus 
Angliae (Twiss Ed., 1878-1883). 

*2 T. R. 667, 100 Eng. Rep. 359 (1788). 

5 Smith, ‘‘Municipal Tort Liability,’’ 48 Michi- 
gan Law Review 41 (1949). 

®See McQuillin, Municipal Corporations, Vol- 
ume 6 (2d Ed.), Section 2793 and notes. 

7205 U. S. 349, 27 S. Ct. 526, 51 L. Ed. 834 
(1907). 

§ See Smith, article cited, footnote 5, at p. 50. 
For further rationalization, see McQuillin, 
Municipal Corporations, Volume 6 (2d Ed.) Sec- 
tion 2793 at pp. 1047-1048. , 

* California Motor Vehicle Code, Section 400, 
formerly California Civil Code (Deering, 1931), 
Section 1714%4, p. 661: Stat. 1931, p. 168. 

Connecticut—Conn. Gen. Stat. 1930, c¢. 319, 
Sections 5988, 5989, p. 1869. 

New York—Laws 1940, c. 687 of April 22, 
1940. 

Michigan—Act No. 237, Public Acts of 1943, 
as amended by Act No. 87, Public Acts of 
1945; Mich. Comp. Laws (1948), Section 691.141. 

Ohio—(1936), Section 3714-1. 

Pennsylvania—1929, May 1, P. L. 905, Art. 
VI, Section 619; 1931, June 22, P. L. 751, Sec- 
tion 2; 1937, June 29, P. L. 2329, Section 1. 
75 Pur. Stat. Section 212. 

South Carolina—H, B. 1312, approved May 
26, 1949. 

Wisconsin—See Schumacher v. Milwaukee, 
243 N. W. 756 (1932); also see Annotations in 
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This doctrine of sovereign immunity to 
suit was rationalized by Mr. Justice Holmes 
in Kawananakoa v. Polyblank.’’ But the rea- 
soning of the great Justice would seem merely 
to give a rational cloak to what is essentially 
a remnant of feudal common law.* 


In our particular field of municipal lia- 
bility for the negligent operation of auto- 
motive equipment, increasing recognition 
has been given to the fact that municipalities 
should assume proper responsibility. The 
legislatures of several states have statutes to 
this effect. But such statutes have been 
strictly interpreted.” 


One state, Florida, seems to have arrived 
at the same result without benefit of legis- 
lation.” 


The vast majority of states, however, still 
cling to the common law.” In this view, 
the activities of a municipality are twofold 
in their nature, “governmental” and “pro- 
prietary.” ” In their governmental activities 
municipalities are considered arms of the 
state and cannot be sued.“ In their pro- 
prietary functions—those, by some tests, for 
profit “—they are super public utilities and 
can be sued in tort.” Perhaps the most 
ridiculous distinction made, but a good 
illustration, was that undertaken by the 
Supreme Court of Michigan in Hodgins v. 
Bay City™ where plaintiff was allowed to 


85 A. L. R. 696, 110 A. L. R. 1129, 112 A. L. R. 
427, 136 A. L. R. 583, 163 A. L. R. 1436. Ameri- 
ean Jurisprudence, ‘‘Municipal Corporations," 
Section 613. See also 43 Columbia Law Review 
86, footnote 7. 

%” Devers v. Scranton, 308 Pa. 13, 161. Atl. 
540, 85 A. L. R. 692 (1932). In this case a 
fire truck was held not to be a ‘‘vehicle’’ 
within the meaning of the statute. The legis- 
lature in 1937 by the Act of June 29, P. L. 
2329, Section 1, corrected the situation to in- 
clude fire equipment. 

City of Tallahassee v. Kaufman, 87 Fila. 
119, 100 So. 150; Maxwell v. City of Miami, 
87 Fla. 107, 100 So. 147, 33 A. L. R. 682; 
City of West Palm Beach v. Grummett, 102 
Fla. 385, 137 So. 385. 

See also, the brief sally in Ohio and Michi- 
gan cited in Smith, article cited, footnote 5, 
at p. 46 note 29. 

225 American Jurisprudence 735, ‘‘Automo- 
biles,’" Section 400. 

In Jones v. Clarkson, 223 N. Y. S. 611, 130 
Mise. 57, the court in holding a municipality 
liable as an ‘‘owner’’ came to the real crux 
of this problem with the words, ‘‘Is the pro- 
tection of the public treasury of more importance 
than the protection of private property or human 
life?’’ See Annotations, 4 A. L. R. 361, 61 
A. L. R. 868. 

18 McQuillin, Municipal Corporations, Volume 
6 (2d Ed.), Section 2792, p. 1038. 

1% See footnote 13, Section 2793. 

4% See footnote 13, Section 2792, p. 1043. 

16 See footnote 15. 

11156 Mich. 687, 121 N. W. 274 (1909). 
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recover because the injury in that case was 
caused by alternating current, a product of 
the city’s municipal plant sold for profit. 
The court indicated that if the unfortunate 
had been killed by direct current used in 
lighting the city’s streets—a governmental 
function—there could be no recovery. These 
distinctions have also been applied to the auto- 
motive equipment of a city, so the chances of 
recovery for the plaintiff depend upon which 
department of the city ran over him.” 


The courts in struggling against hard law 
have also raised tests and. distinctions of 
nuisance™ and differences between injury 
to property and person.” If all of these 
distinctions were clear cut and were applied 
with uniform logic, they might have merit 
for lawyers if not for injured citizens, but 
such is not the case. From one jurisdiction 
to another the tests differ." and only one 
thing is crystal clear. In all too many situ- 
ations it is apparent that the unfortunate 
who has been injured by some municipal 
juggernaut is without recourse to earthly 
satisfaction, at least against the community. 


It is true that in most cases, where no 
recovery can be had against the munici- 
pality, the injured party still has a right of 
action against. the negligent employee.” 
This in all probability will give little satis- 
faction and in some jurisdictions, acts have 
been passed which except operators of emer- 
gency equipment from such suits.” In many 
jurisdictions the injustice of making em- 
ployees suffer losses for damages incurred 


when they were on municipal business has 
given rise to the practice of permitting mu- 
nicipalities to reimburse employees who 
have suffered judgments against them.™ 
This, of course, creates a limited loophole in 
the practical effects of governmental immunity. 


Insurance—Natural Result 


The natural result of all of this confusion 
and its injustice to the injured claimant is 
that the municipalities themselves have at- 
tempted to rectify the law by insuring them- 
selves against public liability under contracts 
by which the insurance company undertakes 
to waive any defense of governmental im- 
munity in defending a suit.” 


The legality of such contracts has been 
questioned™ and in a very recent case, 
Stephenson v. The City of Raleigh” the Su- 
preme Court of North Carolina denied re- 
covery to a plaintiff who sued the City of 
Raleigh under such a contract. In spite of the 
undertaking of the insurance company not 
to use the defense of governmental immunity, 
such a defense was allowed. The court 
used the rather extraordinary reasoning that 
the city could not waive the defense of 
governmental immunity and therefore it 
could be raised. On principle, it would seem 
that it is the insurance company rather than 
the city which is waiving the defense and at 
least to the limits of the policy, recovery 
should be allowed.* 


The doctrine of Stephenson v. Raleigh 
projects governmental immunity far beyond 





% Blashfleld, Cyclopedia of Automobile Law 
and Practice, Volume 5, Sections 2889, 2890 
and cases cited, and see also the distinctions 
pointed out by Smith, article cited, footnote 5, 
at p. 45: ‘‘No doubt it might be argued that a 
distinction must be made between proprietary 
garbage and governmental garbage."’ 

1% McQuillin, Municipal Corporations, Volume 
6 (2d Ed.), Section 2793, p. 1052. 

2% See footnote 19; also see Repko, ‘‘Ameri- 
can Legal Commentary on the Doctrine of 
Municipal Tort Liability,"’ 9 Law and Con- 
temporary Problems 218. 

21 Smith, article cited, footnote 5, at p. 44. 

22 McQuillin, Municipal Corporations, Volume 
4 (3d Ed.), Section 12.211; for cases on motor 
vehicles see p. 155, footnote 18. 

% McDermott v. Irwin, 27 CCH Automobile 
Cases 631, 148 Ohio 67, 73 N. E. (2d) 86. See 
Borchard, ‘‘Proposed State and Local Statutes 
Imposing Public Liability in Tort,"’ 9 Law 
and Contemporary Problems 298. 


* Fuller and Casner, ‘‘Municipal Tort Lia- 
bility in Operation,’’ 54 Harvard Law Review 
437 (1941). For a collection of cases permit- 
ting such reimbursement, see Smith, article 
cited, footnote 5, at p. 46, note 27. 


% A typical contract provides the following 
language: 
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“It is hereby agreed that the company wil! 
not in case of loss or damage arising under 
this policy during the term thereof, claim ex- 
emption from liability of the assured by rea- 
son of any statute, ordinance or other legal 
restriction whereby the insured by reason of 
its being a municipal corporation may be le- 
gally exempt from liability for injuries or 
damages, and that in all cases of loss or 
damage, settlement shall be made as herein 
provided for the same as though the insured 
were a private corporation.”’ 


I am indebted for this typical wording to 
Mr. Albert E. Spottke, vice president of the 
Massachusetts Bonding and Insurance Company, 
New York City. 


7? Wilson, Municipal Insurance Costs and 
Practices (Report No. 132 of American Munici- 
pal Association, 1939), p. 44. 


734 CCH Automobile Cases 587, 59 S. E. 
(2d) 195 (N. C., 1950). 


*%‘‘When the reason for the rule of law 
ceases, the rule itself should cease’: McQuillin, 
Municipal Corporations, Volume 6 (2d Ed.), 
Section 2793, p. 1048. Of course, where there 
is a low limit to the policy, the city itself 
may have requested the company to make the 
defense. 
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any logical limits. The ancient bogy of 
Russell v. Men of Devon™ cannot apply to a 
situation where the loss will not fall on the 
community, but on an insurance company. 


The Stephenson case is a new and cogent 
reason for abolishing governmental immunity 
as a defense—certainly at least as far as the 
operation of municipal automotive equip- 
ment is concerned. 


Municipalities are constantly increasing 
their automotive equipment” and _ conse- 
quently the potential of their harm to the 
citizens is also greater. It is doubtless idle 
to hope that courts will reverse themselves. 
It is necessary for legislatures to extend 
financial responsibility to the cities.“ The 
newest convert, South Carolina, has im- 
posed liability on its municipalities, but has 
limited such liability to $4,000." Such a bill 
represents a partial assumption of responsi- 
bility but the limitations on the possible 
recovery seem hardly equitable to those who 
have suffered serious loss. 


The true difficulty with extending munici- 
pal responsibility in tort is the lingering 
fear that the community will suffer serious 
losses.” 


It is therefore necessary to consider what 
means can be used by the municipality to 
avoid or minimize this risk. The obvious 
answer is some application of the insurance 
principle. This can be realized either through 
a state fund, self-insurance, or the acquisi- 
tion of public liability insurance from private 
carriers, Although state funds have been 
advocated on a basis of costs,” they pre- 
sent an approach which should not be used 
unless the statistics clearly show that pri- 
vate coverage cannot serve the need. 


Self-insurance, the accumulation of an in- 
surance fund by the municipality, has seri- 


2 See footnote 4. 

*® Judging at least from records of Erie, 
Pennsylvania, where vehicles reported to the 
underwriters have gone from 175 in 1946 to 
205 in 1949. There is no reason to believe 
that Erie is exceptional in this respect. 

*%1 See Borchard, article cited, footnote 23, at 
pp. 282ff. 

# South Carolina H. B. 1312, approved May 
26, 1949. 

3% See David, ‘‘Public Tort Liability and Ad- 
ministration: Basic Conflicts and Problems,”’ 
9 Law and Contemporary Problems 335, at 
p. 341 (1942). 

%See Warp, ‘Tort Liability Problems of 
Small Municipalities,’’ 9 Law and Contemporary 
Problems 362, at p. 367. 

%* Kostlan, ‘‘The Power of Municipalities to 
Create Insurance Reserve Funds,’’ Municipali- 
ties and the Law Action (1950), p. 426. 
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ous practical and legal difficulties. As a 
practical matter, it may be difficult in these 
days of high municipal expense to keep the 
fund intact. The legal problems were well 
presented by the Assistant City Solicitor 
of Pasadena, California, who found that that 
city could not accumulate such a fund under 
the law.* Unquestionably many other 
municipalities would find the same situation 
to be true.” 


There remains then the question of mu- 
nicipalities taking out policies of public 
liability insurance with private carriers. 


Drake Study 


A number of studies have been made of 
insurance practices of municipalities. One 
of the first, and certainly the most influ- 
ential, was that of New York municipalities 
made by Russell P. Drake in 1930." The 
Drake study was preceded by one on Kansas ™ 
and was followed by studies of a more or 
less similar nature in Pennsylvania,* Wis- 
consin,” Michigan® and elsewhere.* 


Drake and some of the commentators fol- 
lowing him listed these four purposes as the 
desired result of municipal liability insurance : 


(1) To determine, by investigation, the 
liability of the insured and to adjust out of 
court all claims for damages, when it may 
be advisable and possible. 


(2) To defend, in the name of the insured, 
any suit in court that may result. 


(3) To pay any judgment awarded against 
the policyholder subject to the limitations of 
the contract. 

(4) To pay all necessary expenses, in- 
cluding surgical relief, without regard to the 
policyholder’s ultimate liability. 


These studies revealed that in the various 
states surveyed, with the exception of 


% See footnote 35. 

%* Municipal Insurance Practices of New York 
Municipalities (Syracuse University, 1930). 

% Nolting, Bulletin of University of Kansas, 
Volume 28, No. 9 (1927). 

% Municipal Insurance Practices in Pennsyl- 
vania (Pennsylvania Government Administra- 
tion Service Pamphlet No. 7, 1940). 

# Wilson, Insurance Costs and Practices in 
Wisconsin Municipalities (published by the 
American Municipal Association in cooperation 
with the League of Wisconsin Municipalities, 
1938). 

41 Municipal Insurance Practices (Information 
— No. 51, Michigan Municipal League, 

7). 


“See Wilson, work cited, footnote 26. 
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South Carolina,“ a vast majority of the cities 
carried public liability insurance. Drake 
collected statistics of the premiums paid 
in New York and then obtained “Comp- 
trollers’ Estimates” of losses paid, No fig- 
ures were obtained as to other expenses in- 
curred by the insurers. Mr. Drake found 
that such estimated losses were but fifteen 
per cent of premiums and came to the conclu- 
sion that casualty insurance was a municipal 
luxury. The figures compiled in the Drake 
study reflected estimated losses in New York 
from 1920 to 1930 prior to passage of the acts 
which removed the defense of governmental 
immunity. They have, therefore, little va- 
lidity as a study of costs under full liability 
statutes. Moreover, the Drake and similar 
studies gave little weight to anything but 
actual losses paid, whereas the costs of 
investigation and defense can be substantial. 


Professors Fuller and Casner in their 
study of Boston,“ a self-insured city, gave 
the following breakdown of the costs to the 
city of dealing with public liability claims: 
Of total costs, forty-six per cent went to 
claimants, 6.9 per cent went to reimburse- 
ment of officers and 47.1 per cent went to 
expenses of administration.“ The costs of 
administration in Los Angeles, on the other 
hand, were estimated at about thirty per 
cent of claims paid.“ In any event, there 
is no doubt that claims settlement services 
are an important consideration in estimating 
municipal insurance costs. 


The Michigan insurance survey” listed 
the following advantages of public liability 
insurance: (a) provision for payment of 
large and unexpected losses, (b) budgetary 
controls of what might be an erratic ex- 
pense item, and (c) relief from legal work 
and expense. 


Of course, the first listed advantage is 


simply the basic function of insurance, par- 


48 See footnote 42; only 10.3 per cent of the 
300 cities surveyed in South Carolina carried 
such insurance. This can be attributed to the 
doctrine, then prevailing in that state, that 
cities were not liable in tort for either gov- 
ernmental or proprietary activities. This per- 
centage may well be reversed by the passage 
of the recent liability statute, mentioned at 
footnote 32. 

* Fuller and Casner, article cited, footnote 24. 

‘‘ Fuller and Casner, article cited, footnote 24, 
at p. 437, note 50. 

* David and French, ‘‘Public Tort Liability 
Administration: Organization, Methods and Ex- 
pense,’’ 9 Law and Contemporary Problems 348, 
at p. 361. 

*t See footnote 41. 

* But see Warp, article cited, footnote 34, at 
Dp. 366. 

* This is more than borne out by the fol- 
lowing: ‘‘Insurance in the stock companies is 
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ticularly important to smaller communities 
because a large loss could cripple the finan- 
cial stability of such a municipality.® 


The second listed advantage is of particu- 
lar importance to municipalities. State laws 
governing cities rigidly control their budgets 
and finances, Insurance premiums are easy 
to budget.” Undetermined claims are very 
difficult. 


The third advantage may well be, as we 
have seen, as important as the payment of 
losses themselves. The proper investiga- 
tion, settlement or defense of even one im- 
portant legal claim in tort can require the 
hiring of special counsel or impose a serious 
additional burden on an already overworked 
legal staff. A great increase in municipal 
functions, activities and powers in recent 
years has created even greater activities and 
duties for their legal departments. Any 
method of reducing or relieving this load 
will be welcome and wise. 


Politics’ Ugly Head 


There is one further advantage of adjust- 
ment of tort claims by private companies as 
against adjustment by cities and their ap- 
pointed or elected officials. The insurance 
carrier and its adjuster settles or fights 
claims on a business basis of legal liability. 
On the whole, this will be true of cities, 
but it is only human nature to conclude that 
the politically more influential citizen may 
receive quicker and more favorable treat- 
ment than the average citizen. Even-handed 
justice may well be promoted by adjustment 
of claims by the private carrier.” 


All of the foregoing leads to the conclu- 
sion that a municipality can and should pro- 
tect itself by taking out public liability 
insurance with private companies. That is 
not, however, the end. At the present time 


the most common type of coverage in Pennsyl- 
vania, especially for fire and liability risks. 
The insurance is normally purchased through 
local agents or brokers, and it is the most 
convenient method of insuring. There is none 
of the complication of mutual dividends, the 
possibility of assessment in some mutuals, and 
hence the insurance accounting and budgeting 
are simplified for the municipality.’ Municipal 
Insurance Practices in Pennsylwania, cited 
above, footnote 39, at p. 13. 

Without getting into the merits of stock 
versus mutual companies, the foregoing quo- 
tation shows that if budgeting for mutual 
policies is considered a problem, budgeting for 
self-insurance or no insurance would present 
far greater problems. 

%® Naturally, there will be no statistics to 
bear out this statement, but outside of More’s 
Utopia, it will probably be true. 
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insurance companies rate municipalities on 
a basis comparable to private corporations. 
Under present regulatory laws in every 
state the Insurance Commissioner can re- 
quire insurance companies to justify their 
rates. The several studies I have cited 
certainly indicate that municipalities may be 
entitled to lower rate adjustments. Many 
cities may be entitled to, and may not be 
obtaining, full consideration in individual 
risk ratings—under which special consider- 
ation can be given to the experience of the 
particular insured and other facts pertinent 
to the rate of the insured. 

Insurance companies should be quick to 
cooperate in justifying their rates, and in 
working toward their reduction if they 
prove too high. With fair rates, certainly 


cities can afford to assume their full respon- 
sibility for the torts of their agents. 


In the present state of the law in most 
states municipalities are shirking their share 
of automobile public liability. The defense 
of governmental immunity should be elimi- 
nated and cities should assume the same 
public liability as private individuals or cor- 
porations. 


To protect themselves from loss and ex- 
pense, municipalities should carry adequate 
public liability insurance with private car- 
riers. To protect themselves from excess 
insurance costs, municipalities should take 
concerted action to require insurance com- 
panies to justify their rates with adequate 
loss and cost statistics.” [The End] 





The Defense 


of Diplomatic Immunity 


By PETER CAMPBELL BROWN 


Assistant to the Attorney General 


Delivered at the Round Table on Automo- 
bile Insurance of the American Bar Asso- 
ciation, Washington, D. C., September 19 


T SHOULD BE NOTED at the outset 

of this discussion that we are dealing 
with individuals who comprise that class 
which is known generally as the diplomatic 
corps and to whom the general rules of civil 
conduct do not apply.. In order to appreciate 
the reasons for such special treatment we 
must briefly survey the historical back- 
ground of the doctrine. 


The practice can be traced to the nether 
reaches of history and carries through to 
the present because it has proved to be 
essential to the conduct of international re- 
lations. In ancient times, rulers, whether 
patriarchs, kings, or emperors, were each 
regarded by their subjects as the veritable 
fountainheads of all rules of conduct or law. 
Each ruler, in his own domain, was not subject 
to the law but was himself the guardian or 
patron of the law. So, also, he was the dis- 
penser of justice within his realm and each 
subject could seek the ruler’s opinion or ad- 

& See Wilson, cited above, footnote 26, at p. 12: 


*‘One of the progressive methods which can be 
effected through governmental cooperation is 
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vice touching upon the rights and duties of 
the individual subject under the law. Thus, 
the phrase “The King can do no wrong” 
came into general use. As the population 
of a particular political subdivision increased 
so that the King could not personally hear 
and determine every matter brought to his 
attention, it became necessary for him to 
deputize his authority to chancellors, magis- 
trates or judges, who would, in the ruler’s 
stead, hear and determine the rights of the 
subjects under the precepts of the law. 

It frequently came to pass that some 
rulers would meet with other rulers to dis- 
cuss the problems which were mutual to the 
domain of each. As each ruler was supreme 
insofar as his subjects were concerned, the 
laws of neither country could apply to any 
ruler. This is the basic origin of the con- 
cept of sovereign immunity wherein each 
ruler was accorded abroad the same privi- 
leges and immunities which he enjoyed at 
home. 


As time went on and with the increase 
in commerce between the peoples of the 
world, it was not always possible for sover- 


that of securing preferential rates for munic- 
ipal property.”’ 
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eigns to continue to meet face to face to 
discuss various matters. Too, it was often 
not politic for one sovereign to leave his own 
domain in order to travel to the land of an- 
other lest he return to find a usurper in his 
place. It thus became necessary for the 
rulers to send out deputies or agents to 
conduct such negotiations as might be nec- 
essary. In all respects these individuals 
represented their respective sovereigns strictly 
in accordance with specific instructions given 
them by their rulers, and they were known 
as legates, nuncios, envoys, ministers or 
ambassadors. Since they were commissioned 
by their rulers to act for them in a repre- 
sentative capacity of the highest order, they 
were accorded the prerogatives, privileges 
and immunities which were enjoyed by their 
masters, 


The envoy was thus regarded as a sacred 
individual and treated as though he were 
the ruler who had never left his own coun- 
try. This was formerly, and is in many 
countries today, referred to as the privilege 
of extraterritoriality. The envoy was con- 
sidered to embody the head of the state 
from whence he came and was regarded as 
the personification of the ruler himsélf. The 
primary purpose of immunity, however, was 
to grant the envoy complete freedom of 
action in the advancement of his representa- 
tive functions, by relieving him of the fear 
of transgressing the law. It is most de- 
sirable that he be permitted to discharge his 
responsibilities unfettered and free of the 
possibility of harassment ‘and indignities. 
On the basis of reciprocity, privileges and 
immunities are the accepted means by which 
the normal functioning of diplomatic inter- 
course is assured. 


Ancient Unwritten Law 


Thus, in the concept of the law of nations 
there became established the doctrine of 
diplomatic immunity. This idea of diplo- 
matic immunity was a part of the law of 
nations or international comity for many 
centuries, although never reduced to writing. 
Each nation adhered strictly to the unwritten 
code and exercised only the right to expel 
an ambassador or one of his retinue if such 
an individual were ever to become offensive. 


While there has never been a written in- 
ternational code embodying this doctrine, 
we do find occasional reference to the sub- 
ject such as, for example, in the body of the 
ancient written law, like the Code of Ham- 
murabi, but those references have been 
somewhat scant as to the extent to which 
the privilege obtained. 
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In the thirteenth century (1263 A. D.) 
we find the subject was not neglected by 
the compilers of the “Lao Siete Partidas,” 
or the seven parts of the law of Spain, since 
in Part VII, Title XXV, Law IX, appears 


the following: 


“Envoys frequently come from the land of 
the Moors and other countries to the Court 
of the King, and although they may come 
from the enemy’s country and by his order, 
we consider it proper and we direct that 
every envoy who comes to our country, 
whether he be Christian, Moor, or Jew, shall 
come and go in safety and security through 
all our dominions, and we forbid anyone to 
do him violence, wrong, or harm, or to 
injure his property. 


“Moreover, we decree that although an 
envoy who visits our country may owe a 
debt to some man in our dominions, which 
was contracted before he came on the mis- 
sion, he shall not be arrested or brought into 
court for it; but if he should not be willing 
to pay any debts which he contracted in our 
country after he came on the mission, suit 
can be brought against him for them, and he 
can be compelled to pay them by a judg- 
ment of court.” 


In 1708, in England, several turbulent and 
disorderly persons in the Town of London 
took an occasion to seize upon the Ambas- 
sador Extraordinary of his Czarish Majesty, 
the Emperor of Great Russia, taking him 
out of his droshky in the public street and 
detaining him for several hours in a place 
of confinement. Her Majesty, Queen Anne, 
upon being told of this indignity to a diplo- 
mat, called upon the Lords spiritual and 
temporal of the British Parliament, and 
caused to be enacted a law for preserving 
the privileges of ambassadors and other 
public ministers of foreign princes and states. 
On the basis of this British statute, the 
United States enacted laws for the protec- 
tion of diplomats in the year 1790, which 
laws are still in force and effect. They are 
contained in Sections 252-255 of Title 22, 
United States Code, and are as follows: 


“§ 252. Suits against ministers and their 
domestics prohibited. 


“Whenever any writ or process is sued out 
or prosecuted by any person in any court 
of the United States, or of a State, or by any 
judge or justice, whereby the person of any 
ambassador or public minister of any for- 
eign prince or State, authorized and received 
as such by the President, or any domestic 
or domestic servant of any such minister, 
is arrested or imprisoned, or his goods or 
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chattels are distrained, seized, or attached, 
such writ or process shall be deemed void. 


(R. S. § 4063.) 


“§ 253. Penalty for wrongful suit. 


“Whenever any writ or process is sued out 
in violation of section 252 of this title, every 
person by whom the same is obtained or 
prosecuted, whether as party or as attorney 
or solicitor, and every officer concerned in 
executing it, shall be deemed a violator of 
the laws of nations and a disturber of the 
public repose, and shall be imprisoned for 
not more than three years, and fined at the 
discretion of the court. (R. S. § 4064.) 


“§ 254. Exceptions as to suits against serv- 
ants, etc., of minister; listing serv- 
ants. 


“Sections 252 and 253 of this title shall not 
apply to any case where the person against 
whom the process is issued is a citizen or 
inhabitant of the United States in the serv- 
ice of an ambassador or a public minister 
and the process is founded upon a debt con- 
tracted before he entered upon such serv- 
ice; nor shall section 253 of this title apply 
to any case where the person against whom 
the process is issued is a domestic servant 
of an ambassador or a public minister, un- 
less the name of the servant has, before the 
issuing thereof, been registered in the De- 
partment of State and transmitted by the 
Secretary of State to the marshal of the 
District of Columbia, who shall upon re- 
ceipt thereof post the same in some public 
place in his office. All persons shall have 
resort to the list of names so posted in the 
marshal’s office and may take copies with- 


out fee. (R. S. §§ 4065, 4066.) 


“§ 255. Assaulting, etc., foreign minister. 


“Every person who assaults, strikes, 
wounds, imprisons, or in any other manner 
offers violence to the person of an ambassa- 
dor or a public minister, in violation of the 
law of nations, shall be imprisoned for not 
more than three years and fined, at the dis- 
cretion of the court. (R. S. § 4062.)” 


Who Is Included? 


In recent years, the problem has arisen 
as to whether this doctrine of diplomatic 
immunity includes foreign governmental 
representatives to international conferences, 


courts or other organizations and bodies 
who are not generally regarded as diplomats 
within the meaning of the term “diplomatic 
immunity.” The functional need for pro- 
tection, courtesies and immunities exists in 
such instances as well, and accordingly, such 
immunity has been extended in the case of 
such bodies and their officials and employees 


To be sure, prior to 1946, instances did 
exist where privileges and immunities were, 
by statute or treaty, accorded to representa- 
tives of sovereign states to international or- 
ganizations. In almost all these cases, the 
immunity was brought about by according 
these representatives “diplomatic status.” ’ 
It became apparent, however, that the carte 
blanche granting of diplomatic privileges 
and immunities to such persons did not 
realistically meet the problem, because in 
some respects diplomatic immunity was too 
broad, and in other respects too narrow, to 
meet the needs of a foreign representative 
to an international body.’ 


It has, therefore, now become the practice 
to define the scope of the immunity appli- 
cable to such a class more specifically, and 
to measure it according to the standing and 
the function of the person on whom it is 
to be conferred. A typical example is the 
provision with respect to immunity in the 
United Nations Charter. Thus, in Article 
105, Chapter 16, Subsection 2 of the United 
Nations Charter it is provided that: 


“The organization shall enjoy in the ter- 
ritory of each of its members such privileges 
and immunities as are necessary for the ful- 
fillment of its purposes. 


“Representatives of the members of the 
United Nations and officials of the organiza- 
tion shall similarly enjoy such privileges and 
immunities as are necessary for the inde- 
pendent exercise of their functions in con- 
nection with the organization.” 


This has been implemented by the General 
Convention on Privileges and Immunities 
of the United Nations,*® to which the United 
States has not yet acceded, but is expected 
to do so.* This provides that the Secretary 
General and the Assistant Secretaries Gen- 
eral of the United Nations “shall enjoy the 
privileges and immunities, exemptions and 
facilities accorded to diplomatic envoys in 
accordance with International Law’*® and 
“representatives of members,” in addition 
to specifically enumerated privileges and im- 





141 American Journal of International Law 
829-835 (1947). 

241 American Journal of International Law 
814 (1947). 

* Annex to A/43—Comd. 6753, London, 1946 
(Miscellaneous, No. 6, 1946). Journal of the 
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General Assembly, No, 34 (London, March 7, 
1946), pp. 687-693. 

42 International Law Quarterly 581 (1948- 
1949). 

5 Article V, Section 19. 
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munities, shall enjoy “such other privileges, 
immunities and facilities not inconsistent 
with the foregoing, as diplomatic envoys en- 
joy . . .;”* whereas experts are accorded 
“such privileges and immunities as are nec- 
essary for the independent exercise of func- 
tions during the periods of their missions, 
including the time spent on journeys in con- 
nection with these missions”* and most of- 
ficials are immune only in respect to acts 
performed in their official capacity.* 

Though the United States has not acceded 
to the General Convention, it has adopted 
the Headquarters Agreement, which is in- 
tended to be “complementary” to the pro- 
visions of the General Convention.’ The 
Headquarters Agreement makes provision 
for immunities to “resident representatives” 
to the United Nations” and prohibits the 
impediment to transit to or from the head- 
quarters district by such resident representa- 
tives, officials of the United Nations and 
certain other specified classes of persons 
whose attendance at the headquarters is 
deemed necessary to the proper functioning 
of the United Nations. 

It is interesting to note that it is spe- 
cifically provided in the General Conven- 
tion that the immunity shall be waived 
where “the immunity would impede the 
courts of justice and can be waived without 
prejudice to the interest of the United 
Nations.” ™ 


Example 
of Functional Limitation 


A good example of the functional limita- 
tion is that employed in the International 
Organizations Immunities Act * which pro- 
vides that “representatives of foreign govern- 
ments in or to international organizations 
{as defined in the act] and officers and em- 
ployees of such organizations shall be im- 
mune from suit and legal process relating 
to acts performed by them in their official 
capacity and falling within their functions 
as such representatives, officers or employees, 
except insofar as such immunity may be 
waived by the foreign government or the 
international organization concerned.” ™ 

It should be observed, however, that dip- 
lomatic envoys and their staffs, by virtue of 
their immunity, are not entitled to break 
the law or disturb the peace. They must 
be law-abiding people, but if they do break 


the law they cannot be punished or made 
to submit to civil, criminal or police juris- 
diction. When the law is broken by an 
envoy under the cloak of diplomatic im- 
munity, or if in any manner such diplomat 
becomes undesirable or objectionable, the 
receiving state has two remedies: (1) formal 
request for recall or (2) reprisals or retortion. 


The procedures for obtaining redress are 
as follows: (1) Proceed through diplomatic 
channels first by approaching the offender. 
This is seldom done. (2) Approach the 
Chief of Mission. The offender, if approached 
by the head of a mission, may be willing to 
make satisfaction to protect his honor and 
pride, and to guard against getting a bad 
reputation and .imperiling his diplomatic 
career. (3) Approach the foreign office. 
The second approach is the one generally 
followed. 


The sending state may waive the im- 
munity in which case the diplomat may be 
sued or prosecuted. 

The receiving state may request recall of 
the diplomat offender. This method has 
limited application and is followed only 
where charges are grave and have a nation- 
wide impact. 


Immunity is frequently waived in cases 
of minor officials involving violations which 
should be decided on their merits. The 
United States waived the immunity of one 
of the staff members in the American Em- 
bassy, London, in a case in which the diplo- 
mat was sued for breach of promise.” In 
this case the diplomat secured judgment in 
his favor on the merits of the case. Quite 
recently the United States waived the im- 
munity of a clerk in the Embassy at London 
in a suit brought by her landlord on a lease. 
This case has not yet come to trial and so 
is not cited here. 

There are certain rules for the waiver of 
diplomatic immunity which prevail in dif- 
ferent countries. The British, for example, 
place authorjty in the Chief of Mission to 
waive his own immunity or that of any 
member of his retinue. The United States, 
on the other hand, permits none of its diplo- 
matic personnel to waive immunity, but re- 
quires them to submit the question of waiver 
to the Department of State for decision. 
This determination by the department pre- 
cludes further inquiry by any other tribunal.” 





® Article IV, Section 11 G. 

' Article VI, Section 22. 

* Article V, Section 18. 

* Public Law 357. 

” Article B, Section 15. 

4 Article IV, Section 14; Article V, Section 
20; Article VI, Section 23. 

™ Section 288, Title 22, United States Code 
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13 Section 288 d (b), Title 22, United States 
Code. 

44 Price v. Griffin, King’s Bench Division, Feb- 
ruary 19, 1948, Birkett, Justice. 

% Carrera v. Carrera, 174 F. (2d) 496 (CA 
D. C., 1949); U. S. v. Coplon, 88 F. Supp. 915. 
920 (DC N. Y., 1950); Friedberg v. Cruz, 274 
App. Div. 1072 (1949). 
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Violations of traffic regulations constitute 
the largest group of violations of law on 
the part of the diplomatic corps in Wash- 
ington and this is probably also true of those 
enjoying diplomatic immunity at the United 
Nations in New York. 

In replying to an inquiry some years ago 
made by the Attorney General of Maryland, 
Counselor Polk of the Department of State 
advised that the chauffeur of a foreign 
minister should be regarded as immune 
from arrest, whether or not the foreign 
minister was in the car, and whether or not 
the chauffeur was driving it for his own 
pleasure.” 


It is interesting to note here that it has 
been held that the diplomatic immunity at- 
taching to a passenger in a taxicab does not 
protect the driver—a nondiplomat—from 
prosecution for violating the speed laws.” 
However, a contrary view has also been of- 
ficially announced,” and this latter determi- 
nation is the more recent decision. 


On occasion it has been said that the only 
employees entitled :to. protection by virtue 
of the diplomatic. immunities attaching to 
their employers are those contributing to the 
performance of their employer’s official 
duties ® and. in an “intimate association 
with the work of a permanent diplomatic 
mission.” * 


Where the employment of a person by a 
foreign diplomat is in such a capacity that 
such person would be entitled to the im- 
munities. attaching to a foreign diplomat, 
the better view seems to be that the im- 
munity will not be lost merely because the 
employee is a national, provided such em- 
ployment is not prohibited by law, except 
in the one case covered by Section 254, 
Title 22, of the Code, i.e, where process 
is served upon the national because of a 
debt contracted before he entered into the 
service of the foreign diplomat. 


A distinction has been drawn between im- 
munity from the operation of a law and 
immunity from prosecution under the law, 
and, as applied to diplomatic. immunity, it 
is held that the diplomat is immune merely 
from prosecution while holding the diplo 
matic rank, and not from the operation of the 
law, with the result that once the status ceases, 

% August 10, 1916, ms. Department of State, 
File 701.05/75; Hackworth, Digest of Interna- 
tional Law, Volume 4, pp. 523-524 

17 Secretary Root to Commissioners of the Dis- 
trict of Columbia, June 10, 1908, ms. Depart- 
ment of State, File 3771/11-12; Hackworth, 
work cited, p. 524. 

% Contra Secretary Lansing to Governor of 
Maryland, October 4, 1918, ms. Department of 
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he may be prosecuted even for acts performed 
while he held the diplomatic rank.” 


It might be added parenthetically that 
until recently diplomatic immunity caused 
very slight concern to the United States. 
The diplomatic corps in Washington, prior 
to World War II, was an extremely small, 
compact group; only a very limited number 
of international organizations were in ex- 
istence, and the staffs of each were small; 
the United Nations Organization did not 
yet exist, and its predecessor, the League of 
Nations, had its headquarters in Geneva, 
Switzerland. In contrast, today the diplo- 
matic corps in Washington has increased 
immeasurably. This is the result of the 
creation of several new states and an in- 
crease in diplomatic functions brought about 
by reparations, rehabilitation, military aid 
and economic assistance, together with the 
backlog of regular and ordinary functions 
which had accumulated during the cours 
of World War II. 


In addition, the United Nations Organi- 
zation and its specialized agencies have 
brought to the United States additional 
delegations, many of the personnel of which 
are accorded diplomatic privileges and im 
munities, 

The problems arising as a result of ad 
ministering these privileges and immunities 
have increased materially, and it is regretted 
that time does not permit a full discussion 
of the subject which deals with the protec- 
tion of diplomatic property and archives, 
leases, taxation and insurance. Within our 
limitation, it is believed that a discussion 
of the problems arising out of the insurance 
of diplomats would be of great. interest. 


Casualty Insurance 
and the Diplomat 


It is only quite recently that any problem 
has arisen in this field although diplomatic 
personnel have carried casualty insurance 
for many years. In most instances in the 
past where damages were caused by a diplo- 
mat in the operation of an automobile, the 
cases were. usually settled without much 
difficulty and the question of waiver of im- 
munity did not arise. A few months ago, 
however, a serious accident occurred here 


State, File 701.3511/154. Hackworth, work cited, 
p. 524. 

” Trost v. Tompkins, 44 Atl. (2d) 226 (Mun 
Ct. App., D. C., 1945). 

* U.S. v. Coplon, cited at footnote 15. 

2141 American Journal of International Law 
438-439 (1947). 
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in Washington, in which a diplomat was 
charged with negligence, which he admitted. 
He felt, however, that since he had insur- 
ance coverage there would be no difficulty. 
As the investigation progressed it became 
apparent that the damage caused would far 
exceed the amount of coverage in the policy. 
As a consequence, the insurance carrier was 
hesitant to make any settlement until all 
parties damaged had been investigated. At 
this stage of the proceedings the attorney for 
one plaintiff sought the good offices of the 
Department of State to secure a waiver of 
diplomatic immunity, but such waiver could 
not be obtained. The policy contained a 
“legal liability” clause. At this point it 
occurred to someone that selling a legal 
liability policy to a diplomat who, while 
under immunity could not be subjected to 
the jurisdiction of a tribunal to determine 
legal liability, was a practice not to be con- 
doned and one that should be discontinued. 
Most of the casualty companies agreed that 
this was true and many now refuse to in- 
sure diplomats on such a policy without first 
obtaining a waiver of immunity. The case 
under discussion has since been settled and, 
I believe, for an amount somewhat in ex- 
cess of the total coverage. 

In the case of Dickenson v. Del Solar,” 
the First Secretary of the Peruvian Legation 
in London was sued for injuries caused by 
the negligent operation of a motor vehicle. 
The Chief of Mission at the Peruvian Lega- 
tion in London notified the court that the 
First Secretary’s immunity was waived, and 
the Secretary thereupon sought to invoke 
the third-party liability of his insurance 
carrier. The carrier defended on the grounds 
that (a) the First Secretary was not legally 
liable and (b) that having permitted his 
immunity to be waived, the insurance com- 
pany was discharged. The court, however, 
held that the First Secretary was not im- 
mune from the law, but only from the juris- 
diction of the courts and, therefore, was at 
all times legally liable for his culpable negli- 


gence, and secondly, that the First Sec- 
retary’s immunity having been waived by 
his superior officer, the Secretary had done 
nothing which would discharge the carrier 
from liability. 


In a similar case in New York, involving 
a delegate to the United Nations, the dele- 
gate’s government waived his immunity. The 
insurance carrier then sought to stand on 
the immunity on the ground that the carrier 
might avail itself of any defense which the 
insured might have. In this case, which 
had not reached the court, the Department 
of State notified the Legal Adviser of the 
United Nations that the plea of diplomatic 
immunity was not a defense since it was to 
the jurisdiction and not to the merits. Fol- 
lowing this the case was settled without 
litigation. 


Lately, there has been a hue and cry in 
the United States against the application of 
the doctrine of diplomatic immunity under 
any circumstances. It therefore appears 
necessary to present some defense of the 
system. In the first place, the size of the 
class which enjoys diplomatic immunity is 
extremely small. Moreover, there has been 
a minimum of abuse by those who enjoy 
the privilege. Most of the cases are ad- 
justed to the satisfaction of all. Besides, 
the functions of diplomats would be difficult, 
if not well nigh impossible of performance, 
it such immunities were not granted. It 
would seem that there is every reason for 
a continuance of the system without change. 
It is based upon the law of nations and it is 
reciprocal. We of the United States give 
no more than we receive since our American 
diplomats in foreign countries are accorded 
like privileges and immunities. Without 
such immunities the United States repre- 
sentatives in foreign service would be unable 
to function in many countries, and I am 
certain that all of us readily appreciate the 
importance of their work in the present 
state of world affairs. [The End] 


THE LAWYER AND DEMOCRACY 


“The lawyer is the technician of democracy. A democracy survives on 
the judgment, the common sense, the restraint and temperance of the 
people. These great qualities and these great forces are not always self- 


executing. 


The lawyer is often the directing or stimulating force. I do 


not mean that lawyers are more patriotic or that they are more intelligent 
than others. I do mean that being specialists in man’s relation to man they 
have a particular opportunity and a particular obligation, working with 
those relations to make democracy a vital and effective thing.”—Dean 
F. D. G. Ribble, “The Future Lawyer,” 24 Temple Law Quarterly 1 (July, 1950). 


2 1 King’s Bench 376 (1930). 


Defense of Diplomatic Immunity 





817 





Conflict of Laws 


Applied to Automobile Insurance 


By JOHN P. FAUDE 


Assistant Counsel, Aetna Life Affii- 
ated Companies, Hartford, Connecticut 


NE WEEK last February, these two 
cases were propounded in quick suc- 
cession by our claims department: 

(1) Automobile theft insurance had been 
issued in State A, the car suffering damage 
in State B at the hands of a teen-ager who 
unlawfully appropriated the car for a joy 
ride. Under the decisions of State A, such a 
conversion did not amount to a “theft” with- 
in the meaning of the insurance; the reverse 
was true under the decisions of State B. 
Accordingly, was the company obligated for 
the loss by reason of its having occurred in 
State B, instead of in the state where the 
policy was issued? 

(2) Automobile liability insurance had 
been issued in State X, an accident occurring 
in State Y arising out of the delivery of 
merchandise from the car to the upper floor 
of a building. Under the decisions of State 
X, the language of the policy which afforded 
coverage for “use of the automobile, includ- 
ing the loading and unloading thereof,” had 
been given a broad interpretation and the 
case would have been regarded as covered 
under such form of policy. However, under 
the decisions of State Y, this reference in 
the policy to “loading and unloading” had 
received a narrower interpretation, so that 
the policy would not have been regarded as 
covering this case. Accordingly, could the 
company take advantage of the favorable 
case law of State Y because the accident 
occurred in State Y? 

3oth of these cases turned on the same 
basic question: Did the fact that the acci- 
dent or loss occurred in a different state 
from that in which the contract was con- 
summated alter the substantive construction 
to be given the coverage of the policy? 
That is, when the subject matter of the in- 
surance is “ambulatory” by nature, as in the 
case of an automobile, and does not have 
a fixed situs as does real property, will the 
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place of the occurrence of the insured event 
be held to govern the substantive construc- 
tion of the insurance contract? 


As to the construction of commercial con- 
tracts generally, and insurance contracts in 
particular, the courts have been somewhat 
divided as to the choice-of-laws rules which 
should apply: the rules of the place of mak- 
ing, the rules of the place of performance, 
or the. law intended by the parties to 
govern all having some theoretical advan- 
tages over the others. In his Treatise on the 
Conflict of Laws (Volume 2, Section 332.57), 
Professor Beale has stated that “courts who 
are uttering their instinctive views, the ex- 
pression of their general knowledge of legal 
principle uninfluenced by authority, invari- 
ably speak of the law of the place of con- 
tracting as the law that governs,” thus 
explaining in part why the majority of the 
courts have adopted the law of the place of 
making to determine the validity, construc- 
tion and interpretation of contracts. Pro- 
fessor Lorenzen (Selected Articles, on the 
Conflict of Laws, Chap. 10, p. 321, originally 
published in 30 Yale Law Journal 565 and 31 
Yale Law Journal 53 (1921)) concluded that 
the rules which should govern the effects of 
contracts were in part as follows: 

“1. The effects of contracts are governed 
by the law of any state chosen by the parties. 

“2. If the intention of the parties is not 
expressed, the effects of the contracts shall 
be governed by the law of the specified place 
of performance. 

“3. If the intention of the parties does not 
appear and no place of performance is speci- 
fied, the law of the place of contracting shall 
control.” 

Cases in the field of conflict of laws in 
relation to casualty insurance have been 
relatively infrequent, and even the more 
numerous conflicts cases involving personal 
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insurance have been fewer than might gen- 
erally have been supposed, bearing in mind 
the many cases decided each year as to in- 
surance contracts and the various interstate 
elements which should potentially raise 
conflict-of-laws problems as to them. Pro- 
fessor Carnahan, in an address delivered to 
the Insurance Law Section at Kansas City 
in 1937, suggested that stare decisis as to 
Paul v. Virginia may have been partly re- 
sponsible, since with insurance not amount- 
ing to interstate commerce and with foreign 
corporations admitted to do business upon 
conditions, the result had been to accentuate 
the element of state control over the con- 
tract. If Professor Carnahan’s instinct is 
correct in this respect, a further eventual 
consequence of the South-Eastern Under- 
writers decision in 1944 may be an increase 
in the proportion of insurance contract cases 
which are recognized and decided as con- 
flict-of-laws cases. 


It also seems likely that many potential 
conflict-of-laws cases have not developed as 
such because courts have overlooked the 
conflicts factor and have simply instinctively 
applied their own general or internal rules 
of insurance law, to which process counsel 
for claimants and insurers have contributed by 
themselves not raising conflict-of-laws issues. 

The answer to my quest as to whether 
casualty insurance policies were susceptible 
of a varying interpretation, depending upon 
the state in which the loss or accident 
occurred, was shortly forthcoming in the 
form of a very thoughfully considered deci- 
sion of the Supreme Court of Wisconsin last 
March in Ritterbusch v. Sexmith, 33 CCH 
AUTOMOBILE CasEs 954, 41 N. W. (2d) 611. 
The case involved a so-called “joint sched- 
ule” automobile liability policy issued in 
Massachusetts, covering a corporation and 
certain of its employees with respect to cer- 
tain automobiles. One of the covered em- 
ployees employed in Wisconsin met with a 
Wisconsin accident. The policy contained a 
provision, valid in Massachusetts, to the 
effect that no action should be brought 
against the insurer except after final judg- 
ment had been rendered against an insured. 
Under the Wisconsin statutes, a liability 
insurer might be joined with the individual 
insured-defendant in the initial trial of a 
damages action. 





1 ‘Restatement of Conflict of Laws,'’ Section 
358, Comment (b): ‘‘While the law of the 
place of performance is applicable to deter- 
mine the manner and sufficiency and condi- 
tions under which performance is to be made, 
{t is not applicable to the point where the 
substantial obligation of the parties is mate-~- 
rially altered. When the application of 
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The injured party-plaintiff argued that, as 
to the Wisconsin employee whom he was 
suing, the policy was to be performed within 
Wisconsin and related to a Wisconsin resi- 
dent and insurance risk; that therefore Wis- 
consin was the place of the insurer’s 
performance as to the particular accident 
and the Wisconsin laws should control, in- 
cluding the Wisconsin statutes permitting 
joinder of the insurer. The court disposed 
of plaintiff's contention in these words: 


“Automobile liability policies differ from 
policies insuring real estate against loss or 
damage by casualty and from contracts such 
as [contracts to cut specific timber]... . 
In such cases, the place of performance is 
known and agreed upon, while few things 
could be less certain than the place where 
the assured might require performance of 
the promises contained in an automobile 
liability policy covering him everywhere in 
the United States and Canada. When we 
have held that the law of the place of per- 
formance controls the performance of the 
obligation, the place of performance has 
been made definite and certain by the con- 
tract itself. A careful examination of the 
cases which have come before us where the 
place of performance might not be known 
when the contract was made shows we have 
recognized the law that the place of con- 
tracting controls the extent of the obli- 
gation. 


“While we think it is evident that the 
place of performance of this contract is the 
place where suit happens to be brought on 
the risk against which the policy insures, 
even if the respondent’s premise was true 
that Wisconsin is the place of performance 
of the contract because assured lived and 
kept his automobile in Wisconsin and gen- 
erally used it here, it would not follow that 
the law of such place of performance would 
control [citing Section 358, “Restatement of 
Conflict of Laws,” Comment (b).’]. .. . 


“To nullify ... [the right of action lying 
only after judgment against an insured] 
would be a material alteration of the in- 
surer’s obligation and as such would not be 
permitted under the rules approved in the 
Restatement. 


“N > e 
No case has been cited to us from the 
decisions of this court or any other which 


the law of the place of performance would 
extend to a regulation of the substance of the 
obligation to which the parties purported to 
bind themselves so that it would unreasonably 
determine tH® effect of an agreement made in 
the place of contracting, the law of the place 
of performance will give way to the law of 
the place of contracting.’ 
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holds that the obligation of an automobile 
liability policy is to be interpreted by any 
law other than that of the state where the 
contract was made. Considering the great 
volume of litigation growing out of auto- 
mobile accidents, this dearth of authority is 
significant and not to be explained except of 
acknowledging the principle that the law of 
the state where the contract is made deter- 
mines the obligations of the contract, not 
the law of the state where performance hap- 
pens to be required.” 

Thus, while conceding that the Wisconsin 
statute was but remedial (procedural) in 
nature, the court recognized that to apply it 
in the instant case would have induced a 
substantive alteration of the original con- 
tract and, therefore, by a division of five to 
two, the court held that the Wisconsin 
joinder statute was inapplicable to the 
Massachusetts policy before it. The dissent- 
ing judges, one of whom was the Chief 
Justice, apparently felt that the plaintiff's 
argument was sound as to the insurer’s 
obligation to the particular employee-insured 
to investigate the accident and defend re- 
sultant litigation on his behalf, amounting 
to performance by the insurer in Wisconsin, 
which thus properly should be governed by 
the laws of Wisconsin. 

An examination of the various types of 
case where a conflict-of-laws question has 
arisen in the interpretation or construction 
of an automobile or other casualty insurance 
contract supports the conclusion of the Wis- 
consin court that the principle is well estab- 
lished in relation to such contracts that they 
shall be governed by the law of the state 
where the contract is made. The dearth of 
authority in favor of applying any rule of 
the place of performance as to such contract 
is nearly the 100 per cent indicated by the 
Wisconsin court. 

Necessarily outside the scope of this dis- 
cussion are the fairly numerous conflict-of- 
laws cases as to an insuted’s liability as a 
matter of tort law, since the conflicts ques- 
tions there arising would occur whether or 
not the defendant were an insured: for 
example, those relating to agency; liability 
to one’s spouse or minor child; the effect of 


settlement with less than all the joint tort- 
feasors; when negligence may be imputed; 
who has the burden of proof; what tort 
actions survive; whether a guest law is ap- 
plicable; and the like. 


Cases Interpreting 
“Coverage” Provisions 


Without exception, the small number of 
such cases arising to date have construed the 
coverage provisions of a casualty insurance 
policy in accordance with the law of the 
place of contracting. Typical is Maryland 
Casualty Company v. Martin, 189 Atl. 162 
(1937), as to the statutory form of motor 
vehicle liability policy under the Massa- 
chusetts compulsory law, when written to 
include the optional coverage for accidents 
off the ways of Massachusetts. An accident 
occurred in New Hampshire in the course 
of frequent trips to a New Hampshire work- 
site, the insured carrying several fellow 
workmen under an arrangement for shar- 
ing expenses. 

The question before the New Hampshire 
court was whether this express arrangement 
violated the policy exclusion as to carrying 
passengers for a consideration. Several 
Massachusetts cases had so held, but the 
plaintiff sought to show that certain New 
Hampshire cases would allow a contrary result. 
The New Hampshire court rejected any evi- 
dence of the local cases on the ground that 
“the policy is to be construed in accordance 
with the law of Massachusetts. It was issued 
there, and even performance there at least in 
some measure was contemplated by it.” 

This decision is the stronger because of 
the distinct division of the policy coverage 
between that applicable to accidents on the 
public ways of the state of issuance and that 
applicable to accidents elsewhere—normally 
those in other states. The court refused its 
opportunity to seize on the specific “extra- 
territorial” coverage as warranting any ap- 
plication of the law of the place of 
performance. (Compare Hartford Accident & 
Indemnity Company v. Wolbarst, 28 CCH 
AUTOMOBILE CAsEs 1013, 57 Atl. (2d) 151 
(1948), decided on other grounds.) 





2Thus in Compania Transatlantica Centro- 
Americana v. Alliance Assurance Company, 50 
F. Supp. 987 (DC N. Y., 1943), involving ma- 
rine policies issued in England by English 
underwriters on a vessel of Panama registry, 
the loss being payable to English brokers, the 
court stated that both the place contracting 
and the place of performance wefe entitled to 
special attention in attempting to ascertain 
the intent of the parties as to the laws which 
should govern interpretation, and held it to 
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be the presumed expectation of the parties that 
a contract made in England with an English 
insurer, wholly performable by all parties in 
England, should be governed by English law. 
This case is somewhat typical of a number 
which give theoretical recognition to the pos- 
sible application of the law of the place of 
performance without arriving at any practical 
difference from a flat espousal of the law of 
the place of contracting. 
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Myers v. Ocean Accident & Guarantee Cor- 
poration, 1 CCH Avutomosite Cases 93, 99 
F. (2d) 485 (CCA-4, 1938), gave the same 
result to the similar exclusion of the “stand- 
ard” automobile liability policy. The policy 
had been executed in New York, and 
countersigned and delivered in Ohio to an 
Ohio risk having branch locations in other 
states. The accident occurred in Georgia, 
suit being brought in the federal court in 
North Carolina. 

To like effect are Archer Ballroom Com- 
pany v. Great Lakes Casualty Company, 295 
N. W. 702 (1941), as to an asserted defense 
of assault, under a general liability policy 
issued in Nebraska on a local dance hall—a 
less positive authority because the state of 
contracting and the locus of the accident 
were the same—and Hardware Mutual Cas- 
ualty Company v. Wendlinger, 21 CCH Auto- 
MOBILE Cases 1200, 146 F. (2d) 984 (CCA-4, 
1944), as to the interpretation of the “used 
principally in garage operations” limitation 
of an Illinois garage liability policy issued 
to an Illinois risk. 

Cain v. American Policyholders Insurance 
Company, 183 Atl. 403 (1936), provides an 
interesting decision involving the construc- 
tion of the “Additional Insured” provision 
of an automobile liability policy. A Massa- 
chusetts named insured was driving to New 
York City and picked up a hitch-hiker, whom 
he allowed to drive after he himself became 
sleepy. In Connecticut, the hitch-hiker ran 
into a truck and the dozing insured was 
severely injured. The insured obtained a 
Connecticut judgment against the hitch- 
hiker, which not too surprisingly could not 
be satisfied by the defendant—and then 
brought suit on the judgment in Connecticut 
against the automobile liability insurer. 

The decisive question was whether, as the 
insurer argued, the named insured was im- 
pliedly excluded from being a_ beneficiary 
of the liability policy taken out by him in 
his own name. The Connecticut court held 
that the contract had to be construed in 
accordance with the law of Massachusetts— 
the state of contracting—and gave judgment 
for the insurer, since Massachusetts cases 
supported its argument. There was indica- 
tion that the case might have gone the other 
way if the court had felt free to make its own 
interpretation of the policy instead of being 
constrained to follow the Massachusetts cases 

Similarly, the forum (which also was the 
locus of the accident) has followed the 
courts of the state of contracting as to 
the interpretation to be given the permissive 
use requirements of the same “Additional In- 
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sured” provision. See Shane v. Commercial 
Casualty Company, 16 CCH AUTOMOBILE 
CASEs 317, 48 F. Supp. 151 (DC Pa., 1942), 
aff'd 132 F. (2d) 544; and Harrison v. Car- 
roll, 19 CCH AutomosiILe CAsEs 537, 139 F. 
(2d) 427 (CCA-4, 1943). 

Hawkins v, Agricultural Insurance Com- 
pany, 190 Atl. 858 (1937), comes close to 
providing a case authority for the type of 
automobile theft case mentioned at the start 
of this paper. A Rhode Island automobile 
rental agency took out insurance in Rhode 
Island against the risk of theft by its rentees. 
A rentee for the period of a single day dis- 
appeared with the car and was appre- 
hended eight days later in Texas. A con- 
flicts question was presented as to whether 
the facts made out a case of “theft” within 
the meaning of the insurance. Previous 
Rhode Island cases had held for the insured, 
interpreting “theft” broadly and without re- 
quiring evidence of criminal intent or intent 
permanently to deprive the owner. It was 
somewhat routine for the Rhode Island 
forum to hold that Rhode Island law would 
control on the facts of the particular case on 
this issue of interpretation, under the cases 
before it. 

If the Rhode Island forum had not coin- 
cided with the state of contracting—and if 
it had been clear from the facts that the 
rentee’s violation of the bailment had com- 
menced outside Rhode Island, this case 
obviously would be a clearer and more sig- 
nificant authority for rejection of the rule 
of the place of performance as to “ambu- 
latory” insurance risks. 

Oddly enough, no conflicts cases appear 
to have arisen as to the “loading and un- 
loading” phrase or the doctrine of waiver 
the “other insurance” 


and estoppel or 


provision. 


Cases Interpreting 
Policy Conditions 


(a) Conflict-of-laws questions have occa- 
sionally arisen as to the interpretation and 
enforcement of those important liability 
policy conditions subsequent, as to notice 
of accident or loss and as to the cooperation 
of the insured. In only one case, Brookville 
Electric Company v. Utilities Insurance Com- 
pany, 142 S. W. (2d) 803 (1940), has the 
court suggested that the law of the place 
of performance has significance here. An 
Indiana utility has taken out general liability 
insurance in Missouri with a Missouri 
reciprocal. The insured notified the recipro- 
cal of an accident to a minor, but when suit 
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was brought some twelve years later the 
insured neglected to give notice of the action 
for some fifteen months, whereupon the in- 
surer disclaimed for breach of condition. 
The Missouri court first determined that 
Indiana law should control, since all of the 
insured operations were local to Indiana; the 
court then found for the insured because the 
Indiana cases had required evidence of 
prejudice in support of any such defense of 
breach of condition, not evidence of the 
breach alone. This would appear the equiv- 
alent of giving gratuitous recognition to the 


law of the place of performance, as the - 


Missouri rule was similar to that of Indiana. 


Other courts uniformly have adhered to 
the test of the place of contracting, in cases 
arising under such policy conditions, even 
when dealing with the separate “extraterri- 
torial” coverage of the Massachusetts statu- 
tory automobile liability policy. See Sheldon 
v. Bennett, 184 N. E. 722 (Mass., 1933); 
Searls v. Standard Accident Insurance Com- 
pany, 21 CCH Avtomosite Cases 120, 56 
N. E. (2d) 127 (Mass., 1944); Trinity Uni- 
versal Insurance Company v. Woody, 15 CCH 
AUTOMOBILE CASEs 482, 47 F. Supp. 327 (DC 
N. J., 1942); American Fidelity & Casualty 
Company v. Sterling Express Company, 12 
CCH Automosite Cases 564, 22 Atl. (2d) 
327 (N. H., 1941). 

(b) The so-called “private” statutes of 
contract limitations were considered by the 
United States Supreme Court in a case 
where their validity conflicted with the law 
of the state of the forum, which was also the 
place of incidental performance of the con- 
tract. In Hartford Accident & Indemnity 
Company v. Delta & Pine Land Company, 292 
U. S. 143, 54S. Ct. 634 (1934), the Supreme 
Court upheld such provisions of a fidelity 
bond which were valid in Tennessee, the 
state of issuance, in an action in Mississippi 
by the indemnitee, a Mississippi corporation. 
One Mississippi statute prohibited such 
private statutes of limitations and another 
deemed to be made in Mississippi “all con- 
tracts of insurance on property, lives or in- 
terests in this state.” The court held that 
“‘a state may limit or prohibit the making of 
certain contracts within its own territory but 
cannot extend the effect of its laws beyond 
its borders so as to destroy or impair the 
right. of citizens of other states to make a 
contract not operating within its jurisdiction, 
and lawful where made.” Thus, while the 
bond contemplated that the covered em- 
ployees might be in any state, the issue was 
one of the substantive construction of an 
instrument which the laws of Mississippi 
could not control simply by virtue of casual 
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or incidental performance occurring within 
its borders. A by-product of the decision 
was ruling as unconstitutional Mississippi's 
statutory attempt to define “place of making” 
in terms of a conclusive presumption, with 
consequent alteration of normal conflict-of- 
laws rules. 

All the more clearly, such a private statute 
of limitations should be enforced by a forum 
which is disinterested as to all elements 
of the transaction between the parties, and 
which, if it applied its local rule of prohibi- 
tion, would be causing substantive interfer- 
ence with defensive contract rights which 
were valid where the contract. was made. 
See Holderness v. Hamilton Fire Company of 
New York, 5 CCH Fire anp CASUALTY CASEs 
57, 54 F. Supp. 145 (DC Fila., 1944). 

On the relation between the insurer’s con- 
tract rights and statutes of tort limitations, 
the courts of Rhode Island and Massachu- 
setts provided a bit of humorous confusion 
a few years ago. An automobile accident 
occurred in Massachusetts, the defendant 
being covered by the Massachusetts statu- 
tory form of motor vehicle liability policy. The 
injured party sued the insured in Rhode Island 
after the expiration of the Massachusetts 
one-year statute of limitations, and recovered 
judgment. Plaintiff then sued the insurer in 
Rhode Island on the judgment and the 
Rhode Island court somewhat curiously held 
that plaintiff’s right of action depended upon 
the Massachusetts compulsory insurance 
law, since it did not exist at common law, 
and therefore that the liability of the insurer 
was restricted to suits which had been 
brought within the period of the Massa- 
chusetts statute of limitations. Judgment 
therefore was rendered for the insurer. 
(Byron v. Great American Indemnity Com- 
pany, 173 Atl. 546 (1943).) The insured then 
sued the insurer in Massachusetts for breach 
of contract, and recovered, the Massachu- 
setts court recognizing that the company’s 
contractual obligations under its policy were 
measured by those of its insured under the 
valid Rhode Island: judgment. (Brown v. 
Great American Indemnity Company, 9 N. E. 
(2d) 547, 111 A. L. R. 1065 (1937).) The 
Rhode Island court thus got no credit for its 
elaborate pains to subordinate its more 
liberal law of limitations to the law of the 
place of contracting. 

(c) Questions of interpretation arising 
under the cancellation provision of liability 
policies likewise have been held to be gov- 
erned by the law of the place of contracting. 
See Baranski v. Massachusetts Bonding & 
Insurance Company, 197 Atl. 390 (R. I., 1938), 
and Cohen v. Pennsylvania Casualty Company, 
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21 CCH Avutomosite Cases 60, 38 Atl. (2d) 
86 (Md., 1944). 

(d) The effect of a misrepresentation 
properly seems a matter to be governed by 
the laws of the place of contracting, unless 
the entire performance under the contract 
was to be in another jurisdiction. Sur- 
prisingly, there would appear only two 
recent cases in point on this issue. In Trin- 
ity Universal Insurance Company v. DeMar- 
tint, 1 CCH AUTOMOBILE CasEs 491, 118 S. W. 
(2d) 901 (Tex., 1938), the case turned on an 
alleged misrepresentation of ownership, 
under a California policy on a California 
registered automobile, the court holding the 
effect of the misrepresentation to be con- 
trolled by California law. In Hartliep Transit 
Company v. Central Mutual Insurance Com- 
pany, 5 N. E. (2d) 879 (Ill. App., 1937) an 
Illinois court held an alleged misrepresenta- 
tion as to the extent of a trucker’s operations 
to be governed by Iowa law (Iowa being 
the place of contracting), and rejected the 
defense which would not have been good 
in Iowa because the application containing 
the representation was not physically at- 
tached to the policy. 


Claims 
Between Husband and Wife 
Under Liability Policy 


In 1937 New York abolished the tradi- 
tional disability attending personal injury 
claims between spouses except that, as a 
matter of public policy, the abolition was not 
to apply to claims asserted against liability 
insurers under policies which did not specifi- 
cally permit them.* This insurance exemp- 
tion has already produced one bizarre case 
in the conflict-of-laws field and conceivably 
could lead to others. In Bradford v. Utica 
Mutual Insurance Company, 39 N. Y. S. (2d) 
810 (1943), the New York trial court con- 
sidered the rights of an insurer under a 
Massachusetts statutory automobile liability 
policy, whose insured had negligently 
killed his wife in a New York automobile 
accident. Massachusetts retained the tradi- 
tional common-law disability as to suits 
between the spouses—and the insurer thus 
would have been obliged to pay nothing had 
the accident occurred in Massachusetts. 
Likewise, the insurer would have been obli- 
gated to pay nothing had the policy been 
issued in New York, by virtue of the afore- 
said insurance exemption—this regardless 








* Insurance Law, Section 167(3), as amended 
1941: ‘‘No policy or contract shall be deemed 
to insure against any liability of an insured 
because of death of or injuries to his or her 
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of where the accident might have occurred. 
(Coster v. Coster, 16 CCH AUTOMOBILE CASES 
980, 46 N. E. (2d) 509 (1943).) 

The decision affords the paradoxical result 
that, when the accident occurs in New York, 
the insurer under a policy issued outside 
New York will be obligated for claims be- 
tween spouses, a result virtuously arrived 
at by the court in these words: 


“Massachusetts permits insurance com- 
panies to undertake risks which transcend 
its boundaries and the limitations of its 
municipal [sic] laws of tort liability. It does 
not restrict such liability between a husband 
and wife if incurred under the municipal 
laws of another state to contracts where 
there is express provision to that effect. 
That New York frees a carrier of such a 
risk without such a provision is a detail in 
our internal regulation of insurance con- 
tracts, probably exercised in view of the 
broadening.of the base of liability at the 
same time. It is reasonable to suppose that 
Massachusetts knew of our extension of tort 
liability and of the trend of extension in 
other states. We created a protection to 
carriers. Massachusetts permitted the writ- 
ing of contracts for extraterritorial liability 
without such protection. That is all there is 
to the point raised. 


“Surely we are not at liberty to impose 
our policy upon Massachusetts contracts 
because our treatment of this regulatory 
subject differs from hers, or to withhold 
our enforcement of such a contract in a 
proper case, upon the theory that it is 
offensive to morals or public policy. Nor are 
we at liberty to fill the gaps or suggest the 
direction of regulation or exception in 
Massachusetts. It is enough that we have a 
contract valid where made and broad enough 
to contemplate this risk. Comity impels 
enforcement.” 

Any formula, even one in the conflict-of- 
laws field, if literally carried out can on 
occasion give an apparently paradoxical 
result. The quarrel one can have with the 
Bradford decision is not so much as to the 
actual result of the case as it is to the non- 
realistic bases asserted by the court in sustain- 
ing its lofty forbearance to apply what clearly 
was the strong public policy of the forum and 
locus of the accident. Must “comity impel 
enforcement” when the result would pre- 
sumably be offensive to both states involved 
—and possible under only one of the permu- 
tations? Or may this reviewer be pardoned 
spouse or because of injury to, or destruction 
of property of his or her spouse unless express 


provision relating specifically thereto is in- 
cluded in the policy.’’ 
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recalling the remark of Hamlet’s mother as 
to the play-queen, “The lady doth protest 
too much, methinks.” 

Lumbermens Mutual Casualty Company v. 
Blake, 25 CCH AvutTomosiILe Cases 594, 47 
Atl. (2d) 874 (N. H., 1946), indicates that 
a New York policy of liability insurance 
will be recognized abroad as containing the 
inter-spouse exemption as to the obligations 
of the insurer. The decision is also of inter- 
est because of the emphasis given by the 
court to New Hampshire’s being the prin- 
cipal place of performance contemplated by 
the parties (under a schedule form of auto- 
mobile liability insurance covering certain 
named employees of a corporation, the de- 
fendant-employee having arranged to be 
named in order to be covered for a vacation 
trip to New Hampshire), although such 
finding does not appear to have been essen- 
tial to the decision. 


Joinder and Direct Action Cases 


few states (most 
Louisiana and Wisconsin) whose statutes 
permit a tort-plaintiff to proceed in the 
first instance against the liability insurer of 
an alleged tortfeasor have produced a body 
of conflicts cases and law which is of gen- 
eral interest despite being directly of 
parochial concern, A special point of inter- 
est of these cases is that they include the 
most direct 


Those prominently 


attempts (unsuccessful) to 
establish a governing rule of the place of 
performance, based on the inherent nature 
of an automobile risk. 

In Lowery v. Zorn and Maryland Casualty 
Company, 157 So. 826 (1934), an Alabama 
insured was hired to transport plaintiff, his 
family and effects to a Louisiana farm. 
En route, the car met with an accident in 
Louisiana. Plaintiff sued the insured in 
Louisiana and attempted to join the liability 
insurer as permitted by Louisiana statute. 
The law of Alabama, where the policy was 
issued, did not permit such joinder. Part of 
plaintiff's argument in support of the joinder 
was that the policy contemplated the oper- 
ation of the car in any state in the Union, 
that it was a contract made in one state 
to be performed in another and that, there- 
fore, it was to be governed by the law of 
the place of performance—in this case, the 
place of occurrence of the accident. 

The court flatly rejected this proposition, 
that 


stressing the only obligation of the 


*See, in further accord, Bouis v. Aetna Casu- 
alty & Surety Company (W. D. La., August 8, 
1950). 
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policy was indemnity of the insured—an 
argument not available as to the modern 
policy of a frankly liability kind. The court 
also held that the joinder statute had to be 
regarded as more than remedial if it was to 
affect an insurer’s substantive rights under a 
foreign contract. 

During the next few years, the federal 
courts for the Eastern and Western Districts 
of Louisiana sharply differed on whether 
the Louisiana joinder statute should be re- 
garded as but remedial in character. Wheat 
v. White, 11 CCH AvutoOmosiLte CaSEs 159, 
38 F. Supp. 796 (E. D. La., 1941), very 
explicitly held, as to an automobile liability 
policy issued in Mississippi by a Missouri 
reciprocal licensed in Louisiana: 

“A Louisiana statute cannot be engrafted 
[on a Mississippi contract] so as to make it 
substantively a different and more onerous 
one, 

“The general rule is that a contract valid 
under the governing law of a state is valid 
everywhere, unless such contract violates 
the fixed public policy of the state in which 
an action is brought on the contract. 
The contract violates no fixed public policy 
of ... [Louisiana] and this court cannot, 
therefore, give full effect to its 
provisions.” 


refuse to 


Accord, Belanger v. Great American Indem 
nity Company of New York, 89 F. Supp. 736 
(E. D. La., 1950). 

Rogers American Employers’ Insuranc: 
Company, 61 F. Supp. 142 (W. D. La., 1945), 
iS an authority to the direct contrary, hold ny 
the Louisiana joinder statute to be remedial 
by nature and thus applicable to a Louisiana 
suit and accident arising under an auto- 
mobile liability policy issued in the District 
of Columbia by an insurer licensed in 
Louisiana. Duncan v. Ashwander, 16 F. Supp 
829 (W. D. La., 1936), had previously sug- 
gested likewise, in holding that an automo- 
bile liability policy issued in Alabama was 
subject to the Louisiana joinder statute as 
to a Louisiana accident, on further ground: 

“It seems to have been the intention of 
the parties to make a contract to have effect 
anywhere . and which was not made or 
intended to be with reference to or governed 
exclusively by the laws of Alabama. 
This is quite different from a contract made 
and to be performed solely within a given 
state, and it was evidently intended that 
accidents might happen and suits be brought 
outside of Alabama.” * 
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That the Louisiana legislature does intend 
its joinder statute to apply to Louisiana 
accidents, irrespective of where the policy 
is issued, provided the defendant insurer is 
licensed in Louisiana, is clear from Senate 
Concurrent Resolution 13, adopted last June, 
and from amendments at the 1950 regular 
legislative session (S. B. 199 and 201) to 
the joinder statute and to the insurers’ 
licensing provisions. It is a little mystifying 
to this outlander how such a declaratory 
resolution can be expected conclusively to 
overcome constitutional objections which are 
present when the joinder legislation is re- 
garded as more than remedial in nature. 
Compare Hartford Accident & Indemnity 
Company v. Delta & Pine Land Company, 
cited above. 

If the outcome of litigation normally 
would be affected by direct action against 
or joinder of the liability insurer, it is hard 
to see how such “procedure” can fail to 
escape a substantive character, as some 
courts have pointed out. One court, in IVells 
v. Irwin, 13 CCH Avtomoaite Cases 1051, 
43 F. Supp. 212 (DC Tex., 1942), went so 
far as to take judicial notice that a jury’s 
probable reaction would be adverse to the 
insurer. Compare John Hancock Mutual Life 
Insurance Company v. Yates, 299 U. S. 178, 
57 S. Ct. 129 (1936), on the vast practical 
difference between a jury’s finding on the 
materiality of a misrepresentation, and its 
being held to be material as a matter of law. 

Rhode Island evidently regards its direct 
action statute as substantive in operation, 
since its highest court has disaffirmed the 
power to apply the statute to insurance 
policies issued abroad, whether or not by 
insurers licensed in the state. (Riding v. 
Travelers’ Insurance Company, 138 Atl. 186 
(1927).) 

In Martin v. Zurich General Acceptance & 
Liability Insurance Company, 84 F. (2d) 6 
(CCA-1, 1936), the federal courts for Rhode 
Island refused to permit direct action 
against an insurer which had issued a gen- 
eral liability policy in Illinois to an Indiana 
insured, covering a single tank erection job 
in Rhode Island which resulted in an acci- 
dent. The plaintiff tried to distinguish the 
state court’s past refusals to allow the direct 
action procedure as to foreign insurance 
policies, arguing unsuccessfully that the 
policy in suit contemplated its performance 
exclusively in Rhode Island and therefore 
properly should be governed by Rhode 
Island law. 


The attitude of the Wisconsin court is 
closely in accord with that of the Rhode 


Conflict of Laws 





Island court, as demonstrated by the recent 
Ritterbusch case, discussed earlier. Previ- 
ously, the Michigan and Minnesota courts 
had in the same year (1946) taken inter- 
estingly different approaches in dealing with 
an attempted direct suit against the liability 
insurer under a Wisconsin policy, following 
a Wisconsin accident, such direct suit not 
being allowed by the law of either forum, 


The Michigan court, in Lieberthal v. Glens 
Falls Indemnity Company, 25 CCH <Auto- 
MOBILE CASEs 1033, 24 N. W. (2d) 547 (1946), 
appeared to assume that the Wisconsin stat- 
ute was remedial only in nature, and thus 
was not to be given extraterritorial force; 
it further indicated that, if it were regarded 
as substantive, there would have been such 
a clash of the public policies of the Wiscon- 
sin locus and the Michigan forum that 
comity could not have availed the former. 

The Minnesota court in Anderson v. State 
Farm Mutual Automobile Insurance Company, 
26 CCH AutTOmosi_te CAsEs 28, 24 N. W. 
(2d) 836 (1946), on the other hand seemed 
disposed to allow the direct suit, provided 
it was pursuant to Wisconsin substantive 
law; and was willing to accept the views 
of the Wisconsin court as determinative of 
the true characterization. The direct suit 
was refused because it seemed to the Min- 
nesota court that the Wisconsin cases re- 
garded the local statute as _ remedial 
(McArthur v. Maryland Casualty Company, 
186 So. 305, 120 A. L. R. 846 (Miss., 1939), 
applied similar reasoning in rejecting joinder 
based on the Louisiana statute.) 


Conclusion 


The case precedents to date appear to 
indicate, with great uniformity, that the law 
of the place of contracting will govern the 
substantive construction of a casualty insur- 
ance policy, even though elements of the 
insured risk are located in different states. 
There remains the potentiality of some 
future case holding that the fact of counter- 
signature of the policy in various states, 
pursuant to resident agency laws, has the 
legal effect of transforming the policy into 
the equivalent of a package of intrastate con- 
tracts—and thus require a negative answer 
to be given as to the second case described 
at the outset of this paper. 

If ever the judicial answer should be that 
the law of the place of occurrence or per- 
formance did so govern the substantive con- 
struction, casualty insurers generally would 
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benefit in having the coverage correspond plication and uncertainty would have been 
with the premium charged for local elements introduced into the administration of cas- 
of the risk—but a further element of com-  ualty insurance contracts. [The End] 
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THE DEFENDANT TAKES THE STAND 
By Charles C. Arado, Chicago Attorney 


During voir dire, the jury learns the nature of the offense described 
in the indictment. From the prosecutor’s opening statement, they 
discover what the State intends to prove by its evidence. Testimony 
of the People’s witnesses reveals the defendant’s acts which purportedly 
constitute the crime. On their cross-examination, the jury obtains a 
glimpse of the contentions relied upon by the defense to negative the 
proof required to establish guilt. Then comes the testimony of defense 
witnesses to weaken or deny the incriminations imported by the People’s 
evidence. 

In the meantime, the defendant sits silently before his accusers | 
and his own witnesses as they present their versions of his alleged | 
acts. He is usually the last witness offered by the defense. Until 
this moment, he has not spoken a word to the jury. He has been only 
one more trial figure supplying a theme for legal debaters. Walking | 
to the stand, however, he becomes transformed into a vivid personality. | 
The jury watches his gait, observes his expression while being sworn, | 
and listens intently as he replies to the introductory questions of his 
lawyer. Heretofore he was a man about whom evidence revolved. | 
Now he is flesh and blood in communion with his peers. | 





At this stage of the trial, the jury begins to weigh the issues. 
The decision whether the defendant fits the picture presented by the | 
State or the defense depends to a marked degree upon his character | 
as divulged by his appearance and conduct while on the stand. His | 
demeanor, tone of voice, sincerity, manner of denying insinuations,and | 
assurance in asserting his innocence, register sharply upon the minds | 
of jurors. By the time his cross-examination is concluded, the jury | 
decides that he is, a martyr of fate or a menace to the community. 
He has won the jury to his side or has alienated them. They will | 
rejoice in the act of setting him free or consider it a privilege to protect | 
society from further harm. They will either want to shake his hand | 
as a token of good will or compliment the prosecutor for having 
vigorously performed his duty. The impression created by the per- 
sonality of the defendant is always the cue to the verdict in a criminal 


trial—Reprinted from 31 Chicago Bar Record 208 (June, 1950). 
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Opinions 


LABAMA—A new corporation cannot 
{% assume a name that might be confused 
with the name of an existing corporation.— 
A proposed charter was submitted for filing 
and record under the name of “Liberty Na- 
tional Finance Co., Inc.” There was another 


company conducting an insurance and 
finance business in Alabama under the name 
of “Liberty National Life Insurance Company.” 


The Attorney General was asked whether 
the proposed charter should be received and 
recorded in view of Section 2(1) of Title 
10 of the Code of Alabama. That section 
provided in part that “a corporation shall 
not assume a name which is identical with 
that of any corporation already existing in 
this State, or so nearly similar thereto as to 
lead to confusion and uncertainty.” 


It was the Attorney General’s opinion that 
the names “Liberty National Life Insurance 
Company” and “Liberty National Finance 
Co., Inc.” were so nearly similar as to come 
within the statutory prohibition and that the 
proposed charter should therefore not be 
received or recorded.—Opinion ‘of the Ala- 
bama Attorney General, September 15, 1950. 


pecans state university renting 
rooms to alumni and guests need not 
carry public liability insurance nor register 
the rooms with the state hotel commission.— 
The Florida Union Building at the Uni- 
versity of Florida has fifteen guest rooms. 
The use of these rooms is generally limited 
to official guests of the university, guests of 
students and alumni, and of faculty and staff 
members, and to students under certain ex- 
treme circumstances. 


The Attorney General was asked two 
questions: (1) Is it necessary for the Board 
of Control to carry public liability insurance 
in connection with the renting of those 
rooms? (2) Is it necessary for the Board of 
Control to register these room facilities with 
the State Hotel Commission? 


Attorneys General 


of Attorneys General 


He answered each question in the nega- 
tive. (1) “The State and its agencies are 
not. liable for injury to the person or prop- 
erty of persons occupying its premises either 
gratuitously or for compensation, and there 
would, therefore, be no obligation or au- 
thority to obtain public liability insurance 
in the absence of statute.”’ (2) “Even if the 
rooms available for occupancy in the Florida 
Union Building might otherwise come 
within the definition of a hotel , the 
State and its agencies are not ordinarily 
within the purview of a statute unless an 
intention to include them is clear, as when 
they are named or included by necessary im- 
plication.”—O pinion of the Florida Attorney 
General, No. 050-440, September 11, 1950. 


Insurance Commissioner may properly re- 
fuse certificate of authority to foreign rein- 
surer who does not qualify in same manner 
as primary insurer.—A fire insurance com- 
pany of Switzerland desired to enter the 
insurance business in the United States by 
qualifying with the Insurance Commissioner 
of Florida. It did not appear to be the 
intention of the company to become pri- 
marily responsible with respect to Florida 
risks; rather, the company planned to confine 
its business to the reinsurance of risks with 
respect to which other insurers would be 
primarily liable. 

In answer to a query, the Attorney Gen- 
eral pointed out that “no law of Florida 
specifically requires an insurer engaged only 
in the business of reinsurance to qualify 
in this state.” 

“Nevertheless,” he continued, “such a com- 
pany desiring to engage in said business 
with respect to Florida risks might find 
itself handicapped by reason of the provi- 
sions of Section 626.10, Florida Statutes, 
1949, if it is not authorized to engage in 
business in this state. The real concern here 
found is whether insurers primarily responsi- 
ble with respect to Florida risks may receive 
credit against the unearned premium re- 
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serve to the extent of reinsurance ceded.... 
No doubt the granting of credit for such 
reinsurance so ceded would depend upon 
reserves of the reinsurer which an examina- 
tion might disclose were available in this 
country for the risks reinsured. Such a 
matter . . . would rest in the discretion of 
the Insurance Commissioner to a considera- 
ble degree.” 

Consequently, it was the Attorney Gen- 
eral’s opinion that the foreign company could 
be granted a certificate if it met all the 
requirements for the direct insurance of 
Florida risks. These requirements were set 
out in an earlier opinion, No. 050-182 of 
April 7, 1950, which was digested at page 
593 of the August, 1950 INsuRANCE LAw 
JouRNAL.—Opinion of the Florida Attorney 
General, No. 050-463, September 28, 1950. 


(eenene A foreign fire, casualty or 
X multiple line insurer must deposit se- 
curities in varying amounts according to the 
types of insurance it writes.—The Insurance 
Commissioner asked the Attorney General 
what amount of securities should be de- 
posited by a foreign fire, casualty or multiple 
line insurance company in order to qualify 
it to write various types of insurance. After 
construing the several statutes regarding re- 
quired deposits for the different types of 
insurance, and after reconciling their con- 
flicts and considering their validity, it was 
the Attorney General’s opinion that the de- 
posits required are as follow s, with respect 
to seven separate categories of coverage: 

(1) “Fire and Allied Lines,” $10,000 to 
$25,000; 

(2) “Miscellaneous Casualty,” $10,000 to 
$25,000; 

(3) “Miscellaneous Casualty” and “Fidel- 
ity and Surety,” $10,000 to $25,000 plus 
$25,000; 

(4) “Miscellaneous Casualty,” “Fidelity 
and Surety” and “Workmen’s Compensa- 
tion,” $10,000 to $25,000, plus $25,000, plus 
either a surety bond in the amount of $50,000 
or in lieu thereof a deposit of $50,000 in 
securities; 


(5) “Fire and Allied Lines” and “Miscel- 
laneous Casualty,” $10,000 to $25,000 plus 


$10,000 to $25,000; 

(6) “Fire and Allied Lines,” “Miscel- 
laneous Casualty” and “Fidelity and Surety 
Bonds,” $10,000 to $25,000, plus $10,000 to 
$25,000, plus $25,000; 

(7) “Fire and Allied Lines,” “Miscel- 
laneous Casualty,” “Fidelity and Surety 
Bonds” and “Workmen’s Compensation,” 


$10,000 to $25,000, plus $10,000 to $25,000, 
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plus $25,000, plus a surety bond of $50,000 
or in lieu thereof a deposit of $50,000 in 
securities.—Opinion of the Georgia Attorney 
General, August 31, 1950. 


For the purposes of the tax upon gross 
insurance premiums, “premium deposits” of 
certain insurers do not constitute “gross 
premiums.”—Section 92-2509.1 of the Sup- 
plement to the Annotated Code of Georgia 
provides in part as follows: “All foreign and 
domestic insurance companies doing busi- 
ness in this State shall pay a tax of two per 
cent, upon gross direct premiums received 
by them upon persons, property or risks in 
Georgia . . . with no deduction for divi- 
dends whether returned in cash or allowed 
in payment or reduction of premiums e4 
nor shall any deductions be allowed for 
premium abatements of any kind or char- 
acter . . . or for losses or expenses of any 
kind, said tax being imposed upon gross 
premiums received from direct writings, 
without any deductions whatever except for 
premiums returned on change of rate or can- 
celled policies.” 


The Attorney General’s opinion was r« 
quested as to the tax which a certain group 
of insurers would have to pay. The business 
methods of this group of companies differed 
materially from the methods and practices 
of stock companies and the more familiar 
type of mutual companies. Among the more 
important differences were the following: 
(1) Risks were carefully selected and care- 
fully inspected at frequent intervals; (2) 
Policies were uniformly large, their average 

isk being between one and one and one-half 
million dollars; (3) More than usual em 
phasis was placed upon fire prevention; (4) 
They had no fixed premium rates, but costs 
of coverage to their members were deter- 
mined monthly upon the basis of losses and 
expenses including reserves; and (5) Policies 
were not issued through agents. 


Upon accepting a risk and issuing a policy, 
a company of this group would require a 
deposit of a sum about ten times the an 
ticipated cost of the insurance, This deposit 
was the same whether the policy was 
written for a few months or for several 
years, The high initial deposit was required 
in order that the company might be amply 
solvent at all times, even in the event of 
high losses, and so that the company might 
have sufficient assets enabling it to write the 
large single policies it sought. 

At the end of each month, losses and ex- 
penses were computed and deducted from 
the funds on deposit for each policyholder. 
The policyholder retained the right to cancel 
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and withdraw the unused deposit to his 
credit at any time, and the policies contained 
nothing comparable to the short term rate 
charged upon other types of policies by other 
companies. 

Remarking that the premium deposits 
might be likened in many ways to loans 
without interest, the Attorney General held 
that the “premium deposits” required by 
such companies should not be considered 
“gross premiums” within the meaning of the 
statutory provisions quoted above. He as- 
serted that “recovery of charges is here 
effected by a type of assessment rather than 
by premium payment and that the so-called 
premium deposit is a cash deposit to assure 
payment of assessments.” 

The Attorney General mentioned in pass- 
ing that the required deposits could not be 
approved as “premium rates” because of the 
discrimination in favor of the long term 
policyholder and against the short term 
policyholder, and then went on to say that, 
if such companies were licensed to transact 
business in Georgia, the amounts which they 
should retain out of premium deposits for 
the payment of losses, expenses and main- 
tenance of reserves would constitute their 
“gross premiums” upon which the tax de- 
scribed in Section 92-2509.1 of the Code 
should be imposed.—Opinion of the Georgia 
Attorney General, June 13, 1950. 


K ENTUCK Y—Agents of mutual or as- 
\ sessment fire insurance companies are 
not required to take an examination for 
license.—The Attorney General was asked 
whether the directors or agents of a domes- 
tic assessment fire insurance company or- 
ganized and operated by the farmers of a 
particular county were required to stand an 
examination for license. 

The Attorney General and his assistants 
carefully considered the provisions of the 
Insurance Code of 1950, consisting of some 
357 pages. He said the provisions “are so 
numerous and complicated that [in] any 
attempt to construe any part thereof we 
probably feel like a man who has to whistle 
when passing a graveyard on a dark night.” 

Nevertheless, he adverted particularly to 
Sections 304.013 and 304.601 of the code and 
concluded that “no provision of Chapter 
304 of the Kentucky Revised Statutes con- 
cerning the examination of or the licensing 
of insurance agents, officers or represent- 
atives of insurance companies as provided in 
such chapter is applicable to such directors, 
officers, agents, or representatives of mutual 
or assessment fire insurance companies or- 
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ganized and operated by and under the 
provisions of Chapter 299, Kentucky Re- 
vised Statutes; that said officers in said 
assessment companies can perform each 
and every duty that they have heretofore 
been authorized to perform and do under 
the provisions of Chapter 299, Kentucky 
Revised Statutes.”—Opinion of the Kentucky 
Attorney General, September 7, 1950. 


County hospitals have no authority to 
purchase liability insurance.—The Attorney 
General was asked whether the fiscal court 
might purchase liability insurance to cover 
negligence in accidents to patients served 
by its county-owned and county-operated 
hospital. 

It was the opinion of the Attorney Gen- 
eral that, the county, in conducting a non- 
profit hospital, is performing a governmental 
function as the agent of the Commonwealth 
of Kentucky. The sole functions of the 
hospital are charitable or eleemosynary, and 
the county is not liable in tort actions for 
injuries resulting to patients in its custody 
by reason of the negligence of its officers 
and employees regardless of the fact that 
patients who have attempted to bring such 
actions are paid patients. Hence, it is un- 
necessary for the fiscal court to procure 
casualty insurance coverage to protect the 
county against such actions. 

The Attorney General further stated that 
“this department can not afford to authorize 
the fiscal court to expend county funds for 
the protection of patients from the negli- 
gence or carelessness of county hospital 
officers or employees unless we can find 
authority in the statutes specifically, or by 
implication, authorizing the fiscal courts so 
to do, and it is clear to us that such au- 
thority has not been granted.”—Opinion of 
the Kentucky Attorney General, September 
7, 1950. 


Notice to be placed at the termini re- 
quires that notice be placed at both ends of 
the road.—The Attorney General was asked 
to construe Section 189.230 of the Kentucky 
Revised Statutes, with respect to the effec- 
tiveness of a posted notice of a change of 
speed limits. 

Subsection (1) of Section 189.230 pro- 
vides in general that speed limits can be 
changed by notice as provided in Subsec- 
tion (2). 

Subsection (2) provides: “The notice or 
the substance of it, shall be posted at con- 
spicuous places at the termini of and at all 
intermediate cross roads and road junctions 
with the section of the highway to which 
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the notice applies. After such notice has 
been posted, no person shall operate any 
motor truck or semi-trailer truck contrary 
to its provisions.” 

The Attorney General was asked whether 
a defendant might be punished for violating 
a new speed limit when no notice of the 
new limit had been posted at one end of 
the highway. 

It was the opinion of the Attorney General 
that such a defendant could not be punished 
for violating the new speed limit unless 
signs were posted at both ends of the road. 
This is because the word “termini” in the 
statute is plural. 


The Attorney General qualified the above 
rule by pointing out that the defendant in 
question could be punished if the highway 
in question were a national highway and if 
signs were posted only at the Kentucky 
termini of that highway.—Opinion of the 
Kentucky Attorney General, August 21, 1950, 
August 23, 1950 


Substitute tax statute may have loophole. 
—Section 136.320 of Kentucky Revised 
Statutes 1946 provides that a certain state 
tax levied on domestic life insurance com- 
panies shall be in lieu of all other excise, 
license, occupational or other taxes. imposed 
by the state, by county, by city or by taxing 
district in the state. 

The opinion of the Attorney General was 
requested as to the right of a municipality 
to tax the agent of insurance companies who 
paid the substitute tax. 

It was his opinion that such agents could 
not be taxed. This conclusion was in ac- 
cordance with a prior opinion issued in April, 
1936, and no cases on this particular point 
had arisen within the state since that time. 

The Attorney General nevertheless pointed 
out that a municipal occupation tax might 
be so worded as to be construed as a tax 
upon the business of writing insurance. In 
that case, the so-called instirance agent would 
be liable for the tax individually and not as 
an agent of the insurance company, he as- 
serted.—Opinion of the Kentucky Attorney 
General, September 12, 1950. 


VI ISSOURI—A town mutual plate glass 
4 insurance company can be organized 
despite a statutory prohibition against other 
town mutual companies.—An attorney sought 
information as to whether a town mutual 
plate glass insurance company might prop- 
erly be formed. Section 6187 of Missouri 
Revised Statutes 1939 provides that: “No 
town mutual, ‘fire, lightning, windstorm, 
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tornado or cyclone insurance company may 
be incorporated under the provisions of this 
article after July Ist, 1925.” This provision 
was enacted into law in 1895. 


In 1897 Sections 6203 and 6204 were en- 
acted. They provided for the formation of 
town mutual plate glass insurance companies 
“organized for the sole purpose of mutually 
insuring their members against loss or 
breakage to glass.” 

The Attorney General held that town 
mutual plate glass insurance companies may 
be formed under the provisions of Sections 
6203 and 6204. He reasoned that there was 
no mention of these companies in the 1895 
prohibitive statute and that the plate glass 
companies were treated differently from the 
times of enactment of the two statutes. He 
added that there is not such a total repug- 
nance between the 1895 and the 1897 statutes 
as to work a repeal of the earlier prohibitive 
enactment.—O pinion of the Missours Attorney 
General, September 21, 1950. 


An automobile club membership contract 
providing indemnities for risks incurred is a 
contract of insurance subject to state regula- 
tion—The Attorney General was asked 
whether the operations and activities of an 
automobile club were such as to constitute 
the carrying on of the insurance business 
within the state, within the meaning of Sec- 
tion 6020 of Revised Statutes of Missouri, 
1939. That section provides in part as fol- 
lows: “Any association of individuals, and 
any corporation transacting in this state any 
insurance business, without being authorized 
by the superintendent of the insurance de- 
partment shall be liable to a penalty of 
two hundred and fifty dollars for each 
offense.” 

Quoting different authorities to the effect 
that insurance implies an agreement to pay 
a sum of money or otherwise to indemnify 
the insured in case of certain contingencies, 
the Attorney General considered the form of 
the membership contract to be the decisive 
question. By the terms of that contract, the 
services and benefits described therein would 
be provided by the automobile club to the 
member after the membership fee was paid. 
Some of these benefits would be provided 
in “reasonable” and “maximum” amounts of 
money to reimburse the member for ex- 
penses resulting from such items as the 
following: day and night road _ service; 
twenty-four hour towing service; tire chang- 
ing; legal expenses for the defense of 
criminal charges, traffic violations and prop- 
erty damage claims; accident medical care; 
ambulance service; aid hospital benefits. 
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These risks are insurance risks, the At- 
torney General held. The membership con- 
tract is an insurance contract, and its 
issuance constitutes the doing of insurance 
business in violation of the Insurance Code 
of Missouri.—Opinion of the Missouri Attor- 
ney General, October 10, 1950. 


HIO—Insurer’s requiring borrower to 

purchase policy from insurer-lender as 
condition precedent to mortgage loan is il- 
legal.—A certain life insurance company of- 
fered an “assured home ownership plan,” 
which required the borrower, at the time of 
making an application for a mortgage loan 
from the company, to apply to the same com- 
pany for life insurance in the amount of the 
loan, the policy to be assigned as collateral 
security for the loan. 

In 1941, the Attorney General was asked 
to rule on the question whether that com- 
pany’s offer of such a loan constituted “an 
inducement” for the life insurance, in con- 
travention of Section 9404, Ohio General 
Code, At that time, the Attorney General 
ruled that the plan did not violate Section 
9404 and that “the loan, if made, is not an 
inducement to insurance but rather that the 
insurance is an inducement to the loan.” 

In reconsidering the 1941 ruling, the At- 
torney General adverted to a recent ruling 
of the Attorney General of West Virginia 
(digested at page 667 of the September, 1950 
issue of THE INSURANCE LAw JOURNAL), 
which held the loan to constitute the induce- 
ment for the insurance under substantially 
similar facts, and also to a recent enactment of 
the Ohio Legislature (Section 9589-5, General 
Code, effective October 12, 1949), which 
prohibited the compulsory purchase of insur- 
ance from a particular company in connec- 
tion with the sale or financing the purchase 
of real or personal property, or the lending 
of money upon the security of a mortgage 
thereon, 

The Attorney General overruled that por- 
tion of the 1941 opinion which held that the 
“assured home ownership plan” was permis- 
sible because Section 9404 was penal in 
nature and should be strictly construed. He 
now ruled, on the contrary, that the plan 
contravened Section 9404 and quoted the 
Ohio Supreme Court to the effect that “stat- 
utes designed to regulate the business of 
insurance are remedial in nature and must be 
liberally construed to effect their purpose.” 
—Opinion of the Ohio Attorney General, No. 
2323, September 26, 1950, reversing in part 
Opinion No. 3671, 1941 Opinions of the At- 
torney General, page 261. 
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Township trustees may purchase fire and 
windstorm, collision and liability insurance 
on township fire trucks.—The opinion of the 
Attorney General was: requested as to 
whether the board of trustees of a township 
has the authority to take out fire and wind- 
storm, collision and liability insurance on 
the township fire trucks. 

In an earlier opinion, the Attorney General 
had held that, when townships and other 
political subdivisions of the state are immune 
from liability for negligence in the exercise 
of the public or governmental functions, such 
political subdivisions were not authorized to 
expend public monies for the purchase of 
liability insurance. 


The first question, therefore, was whether 
townships were liable for the negligent op- 
eration of their fire apparatus. The Attorney 
General pointed out that the combined effect 
of Sections 3298-58 and 3714-1 of the Ohio 
General Code was to impose liability upon 
townships for the negligent operation of 
their fire trucks at least in the situation 
when the fire trucks were returning from a 
fire or other emergency alarm. He there- 
fore concluded it was permissible for the 
trustees to purchase liability insurance. 

The second question related to the au- 
thority to purchase fire, windstorm and col- 
lision insurance on the fire apparatus. 
Although there was no express statutory 
provision to authorize this purchase, the At- 
torney General held that such an insurance 
purchase was permissible: “It is well settled 
that the express authority extended to politi- 
cal subdivisions to acquire, possess and hold 
property includes the power to protect such 
property so as to secure the political sub- 
division in case of loss.”—O pinion of the Ohio 
Attorney General, No. 2397, October 10, 1950. 


EXAS—The charter of a farm mutual 
insurance company cannot be amended 
to enable it to do business outside its orig- 
inal scope.—A farm mutual insurance com- 
pany, under authority of its original charter, 
established its home office in the county of 
its authorized insurance activity as provided 
in Article 4860a-20, Section 15 of Chapter 9 
of the Insurance Title in Vernon’s Civil 
Statutes. It now proposed to amend its 
charter so as to authorize the relocation of 
its home office in another county outside of 
the area of its authorized territorial limit. 
Section 15 provides that “A County Mutual 
Insurance Company may write insurance (a) 
in any County adjoining the County in and for 
which it is organized or (b) in any County 
in which no County Mutual Insurance Com- 
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pany has been organized, or (c) anywhere, 
if its reserve fund, or policyholders contin- 
gent liability, or both such reserve fund and 
contingent liability taken together, exceeds 
the sum of Fifty Thousand ($50,000) Dol- 
lars.” 


The first question raised for the Attorney 
General involved the amending of the char- 
ter. The Attorney General held that “the 
absence of specific authority to amend the 
charters of farm mutual insurance companies 
in Article 4860a-20, the statute providing 
for their creation, does not preclude their 
amending when we observe the provisions 
of Article 4715, applicable alike to all insur- 
ance companies, including farm mutuals, as 
follows: ‘The laws governing corporations 
in general shall apply to and govern insur- 
ance companies incorporated in this State 
in so far as the same are not inconsistent 
with any provision of this title.’ Under 
the general corporation statutes it is pro- 
vided that corporate charters may be 
amended. 


The second question was whether the 
company had authority to amend its char- 
ter to permit relocation of its home office 
in another county in such a manner as to 
authorize its writing insurance in the 
county of relocation, when without such 
amendment it would be confined to the 
original territory as provided in Article 
4860a-20, and as prescribed in the original 
constitution, bylaws and articles of associa- 
tion of the company. 

In the second question, the Attorney Gen- 
eral held “that a farm mutual insurance 
company is not authorized to amend its 
charter so as to permit relocation of the 
home office in another county and thereby 
authorized, by the fact of relocation alone, 
to write insurance in the county of reloca- 
tion, when such county is outside the original 
territorial limits for writing insurance pre- 
scribed in Article 4860a-20.”—O pinion of the 
Attorney General of Texas, No. V-1099, 
August 28, 1950. 


“In statutory construction the legislative intent is the polar star 
by which the court must be guided, and such intent must be 
given effect though apparently it may contradict the strict letter 
of the statute.”—Chapman, J., in Singleton v. Larson. Supreme 
Court of Florida. January Term, 1950. 
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MARCH 3, 1933, AND JULY 2, 1946 (Title 39, 
United States Code, Section 233) 
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be given.) Commerce Clearing House, Inc., 214 
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Jersey City, N. J.; The Corporation Trust Co. 
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4. Paragraphs 2 and 3 include, in cases where 
the stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting; also the 
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full knowledge and belief as to the circumstances 
and conditions under which stockholders and se- 
curity holders who do not appear upon the books 
of the company as trustees, hold stock and securi- 
ties in a capacity other than that of a bona fide 
owner. 
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mails or otherwise, to paid subscribers during the 
12 months preceding the date shown above was: 
(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.). 

Henry L. Stewart, 
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Lester Johnson 
(My commission expires Nov. 14, 1953.) 
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Federal Income Tax 
on Life Insurance Companies 


Reference has been made in earlier issues 
of this JoURNAL to the proposed amend- 
ment to the Internal Revenue Code affect- 
ing the income tax liability of life insurance 
companies. H. R. 8920, as passed by the 
House, proposed to terminate the tax-ex- 
empt status of life insurance companies 
which resulted from the operation of the 
formula contained in Section 202 of the 
Code. The Senate approved the change in 
the formula but refused to apply it retro- 
qctively to the years 1947 and 1948. The 
Revenue Act of 1950, as finally enacted on 
September 23, 1950, applies the new formula 
to the years 1949 and 1950. 


The new law, as well as the old, applies 
the same rates of tax to a life insurance 
company as to an ordinary corporation. 
Certain adjustments, however, are made 
against its normal tax and surtax net income. 
A credit is allowed against each for “re- 
serve and other policy liability.” 

The practice under the old law was as 
follows. Each year the Treasury Depart- 
ment released a decimal figure. This figure 
was determined under Section 202(b) of the 
Internal Revenue Code from data for the 
preceding year which was considered repre- 
sentative for the life insurance industry. It 
was computed under a formula based on a 
fraction. 


The numerator in that fraction was the 
total of: (1) two per cent of the reserves 
for deferred dividends; (2) interest paid; 
and (3) the product of (a) the mean of the 
adjusted reserves at the beginning and end 
of the taxable year and (b) the reserve 
earnings rate. 

The denominator in that fraction was the 
total of the excess of net incomes computed 
without any deduction for tax-free interest, 
over an adjustment for certain reserves, 


The decimal based on this fraction was 
applied to the normal tax and surtax net in- 
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come of a life insurance company to deter- 
mine its reserve and other policy liability 
credit. When the decimal was below 1, 
some taxable income remained. If the prod- 
uct were 1 or more, the credit equalled or 
became larger than the normal tax or sur- 
tax net income, and no tax base remained. 
As a result, no tax was payable. The form- 
ula actually worked out to exempt many 
life insurance companies from liability for 
income taxes. 


To correct this situation, Code Section 
202(b) has been amended. The formula re- 
mains unchanged. Substitutions are made in 
the formula, however, to cut down the num- 
erator. The denominator remains the same. 
The result will always be a ratio of less than 
1, so that some base for taxation will remain 


The substitution made in the numerator 
is at 3(b), set out above. For the reserve 
earnings rate which appears at this point, 
the Treasury Department will use the aver- 
age rate of interest assumed in computing 
life insurance reserves as designated in Code 
Section 201(c) (4). 


Moreover, in computing the ratio, if the 
Treasury finds that the net effect of includ- 
ing the data for any life insurance company 
is to increase the numerator more than such 
data would increase the denominator, then 
it can limit the net change in the numerator 
to the net change in the denominator. 


Where the data is such that a subtraction 
would result in the denominator, then the 
same amount would be subtracted from the 
numerator. 


The new formula will apply only to tax- 
able years beginning in 1949 or 1950. It is 
expected that, for later years, new legisla- 
tion will reflect the results of a study of life 
insurance taxation now in process. 


When the Treasury issues the decimal to 
be used for determining the reserve and other 
policy liability credit for 1949, returns for such 
year must be filed on or before December 
15. Although the tax is due with the return, 
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it can be paid in four equal installments, the Georgia levied a flat annual license fee of 
first to be paid on or before December 15, $300 on each insurance company doing busi- 
the other installments to be paid on or be- _ ness in the state, in lieu of all other license fees. 
fore March 15, June 15 and December 15. Louisiana increased the fire marshal tax 
from .005 per cent to .0075 per cent. 

Other Tax Provisions Mississippi requires insurance companies 
withdrawing from the state to continue to 
pay the premiums tax as long as they col- 
lect premiums from policyholders in the state. 


To bring the rates of tax which apply to 
certain specialized corporations in line with 
the amended rate structures of ordinary : . ; 
corporations for calendar year 1950, and New Jersey provided for retaliatory taxes 


against foreign or alien insurance companies 
new law has set up new normal tax and sur- doing business in the state, where the home 
tax rate schedules for (1) mutual insurance State of such companies imposes taxes or 
companies other than life or marine and [!€eS im excess of those imposed upon the 
(2) interinsurers or reciprocal underwriters. foreign or alien companies by New Jersey. 
The new rates are included in the new sub- New Jersey imposed a tax on stock insur 
paragraphs (A) and (B) of Code Sections ace companies, other than life, equal to 001 
207(a)(1) and 207(a)(3), respectively. per cent of gross premiums multiplied by 
the tax rate of the municipality where the 
. . company’s home office is located, or by five, 
State Legislation whichever is lower. The local tax against 
Alabama and Michigan are the only states intangibles of stock insurance companies 
whose legislatures are in session. Ala- was repealed. New Jersey also imposed an 
bama’s fifth special session reconvened Oc- annual franchise tax upon domestic life in- 
tober 10, and Michigan’s first special session surance companies. The 1950 rate for com- 
meets sporadically. California, Connecticut panies with capital and surplus of $15 mil- 
and Louisiana were in session during Sep- lion or more is $200,000 plus .001 per cent 
tember. In none of these states except of taxable premiums, plus .0225 per cent ot 
Louisiana has there been any recent enact- capital and surplus at the end of 1948. Per- 
ment pertaining to insurance. sonal property subject to the franchise tax 
Because of that fact, and because we have iS exempted from other taxation. 
already given so much space to new federal South Carolina imposed a tax of .045 per 
taxes affecting insurance companies, it seems cent on the entire net investment income of 
appropriate to review 1950 state legislation insurance companies. 
affecting the taxation of insurance companies. Texas increased its gross premiums tax 
The 1950 legislatures of the following on insurance companies by ten per cent for 
states have enacted laws affecting the spe- the period beginning March 1, 1950, and 
cial taxes levied on insurance companies: ending August 31, 1951. 


years which begin after June 30, 1950, the 


“The position which philosophy of law occupies in the professional world of the 
practitioner or the teacher of law is that of a kind of a religion which many people are 
glad to know exists, but which not very many people want to explore or to apply. It is 
of definite value to practitioners generally to have a few people writing about the 
philosophy of law. Their writings accomplish two purposes. In the first place, they 
set law apart from the activity of other trades’ people. There is a commercial value 
in being so set apart, for the separation tends to justify restrictions on entry inio the 
profession, and in addition no doubt there is a real sense of satisfaction in not only 
being part of a learned profession but one that has a philosophy as well. In the second 
place, the writings of philosophers of law can be used by practitioners as well as others 
to bolster up criticism which they wish to make of the welfare state, the Supreme Court, 
laissez-faire, or whatever topic happens to be discussed. There is no doubt, therefore, 
that philosophy of law has a kind of usefulness, and that kind of usefulness means that 
there must be a class of workers busy restating philosophy from time to time, sum- 
marizing the ‘schools’, telling us about the ‘leaders’ and the ‘followers’, and in general 
taking care of the temple so that the sinners may have a religion.”—From E. H. Levi, 
in his book review of W. Friedmann’s Legal Theory, in New York University Law Review 
for April, 1950. 








834 IL J— November, 1950 


wwe 





ta 
th 
fic 
th 
w 
th 
be 


In 


ar 
va 
of 


be 
th 
ca 
bi 
in 
tic 
ap 


St 


AX 
or 


id 


ue 
he 
, 

iy 
id 


rt, 
re, 
at 
n- 


v1, 


xt 








4 i 


XUM 


'§ §=State Department Rulings 





New California Standards 
for Minimum Disability Benefits 


Commissioner Wallace K. Downey on 
October 19 promulgated new rules and regu- 
lations establishing certain standards of 
minimum benefits for individual and family 
expense disability policies. His action was 
taken pursuant to Section 10291.5(b)(7) of 
the California Insurance Code, which speci- 
fies as a proscribed policy form, which 
the Commissioner shall not approve, one in 
which “irrespective of the premium charged 
therefor, any benefit of the policy is, or the 
benefits of the policy as a whole are, not 
sufficient to be of real economic value to the 
insured.” 


Hearings on the regulations proposed 
were held at Los Angeles on September 12 
and 13 and at San Francisco on September 
14 by Deputy and Chief Assistant Insurance 
Commissioner J. R. Maloney, a portion of 
whose decision reads as follows: 


“In ultimate effect, the statute outlaws 
for future issuance or delivery in this state 
any disability policy in which any benefit, or 
the benefits as a whole, are not sufficient 
to be of real economic value to the insured 
and authorizes the Commissioner to estab- 
lish by regulation, after consideration of the 
required matters, that which is not sufficient 
to be of real economic value to the insured. 
Such is the purpose of the regulations here 
under consideration. 


“Although the regulations as proposed... 
and those as herein adopted do not establish 
variable minima dependent upon the existence 
of other insurance covering the same in- 
sured, the record discloses that it is not 
because the matter had not been given 
thought. On the contrary, the record indi- 
cates that it was given serious consideration 
but abandoned, for the present at least, as 
imposing too complex and detailed regula- 
tions which would be too burdensome of 
application and difficult of enforcement as 
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an initial venture into the field of regulating 
the substance of disability insurance con- 
tracts. . . . The abandonment of such con- 
cept at this time, however, is wholly without 
prejudice to the authority of the Commis- 
sioner to amend these regulations to what- 
ever extent future experience indicates may 
be necessary. . 

“In adopting the lower figures of $10.00 
a week and $40.00 a month [as minimum 
monetary benefits for loss of time m insur- 
ance other than industrial insurance], the 
motivating force is again the fact that these 
are the very first regulations promulgated 
under the statute and that it is more rea- 
sonable to fix a beginning amount at a level 
which can be increased by amendment if and 
when future, experience demonstrates the 
need therefor.” 

The new regulations are now Chapter 5, 
Subchapter 2 of Title 10 of the California 
Administrative Code. Pertinent excerpts 
from them follow: 


“NATURE AND EXTENT OF BENEFIT 


“22209. Exceptions, Limitations and Re- 
ductions. A policy benefit shall be deemed 
not sufficient to be of real economic value 
to the insured in respect to nature and extent 
of benefits if: 

“(a) The payment of any accident or 
sickness benefits, or both, is subject to ex- 
ceptions, limitations or reductions concern- 
ing any subject matter other than the subject 
matters listed in Paragraphs (b) and (c) of 
this section applicable to the type of cover- 
age provided and other than the following 
subject matters: 

“(1) Concurrent accident and sickness 
disability, (2) Service in armed forces or 
units auxiliary thereto, (3) Declared or 
undeclared war or any act thereof, (4) At- 
tendance by a doctor, (5) Mental derange- 
ment of the insured, (6) Suicide, or attempt 
thereat, (7) Hernia, (8) Reasonable terri- 
torial limits, (9) Gainful employment, (10) 
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Dental treatment, (11) Sprained or strained 
back, (12) Any facility contracted for or 
operated by the United States Government 
for the treatment of members or ex-mem- 
bers of the armed forces, (13) Voluntary or 
involuntary inhalation of gas, (14) Air travel, 
aviation or aviation activities, (15) Self- 
inflicted injury, (16) Motorcycle use or 
participation in speed contests or profes- 
sional athletics, (17) Any of the subject 
matters of Insurance Code Sections 10113, 
10129, 10332, 10364, 10366, 10367, 10370, 
10371, 10372, 10374, 10375, 10376, 10380 
and 10381, to the extent permitted in such 
respective sections. 

“(b) The payment of any accident benefit 
is subject to exceptions, limitations or re 
ductions concerning any subject matter 
other than the subject matters listed in Para 
graph (a) of this Section and the following 
subject matters: 


“(1) Sickness or disease, (2) Sunstroke or 
heat prostration, (3) Bacterial infection, (4) 
Bodily or mental infirmity, (5) Fighting or 
injury intentionally inflicted by another (in- 
dustrial insurance only), (6) Resisting ar- 
rest (industrial insurance only), (7) Accident 
occurring prior to the effective date of policy, 
(8) Miscarriage and losses caused thereby, 
(9) Losses caused by complications from 
miscarriage arising within three years there- 
from, (10) Medical or surgical treatment 
except when required as a result of accident 
covered by the policy. 

“(c) The payment of any sickness bene- 
fit is subject to exceptions, limitations or 
reductions concerning any subject matter 
other than the subject matters listed in Para- 
graph (a) of this section and the following 
subject matters: 


“(1) Accident, (2) Rest cure or diagnosis, 
(3) Pregnancy, childbirth or miscarriage and 
losses caused thereby, (4) Losses caused 
by complications from pregnancy, childbirth 
or miscarriage arising within three years 
from the delivery or miscarriage, (5) Organs 
peculiar to females, (6) Venereal disease or 
syphilis, (7) Epilepsy, (8) Hospital or house 
confinement, (9) Bed confinement, in insur- 
ance covering only minors or females, (10) 
Eye refractions, (11) Pre-existing conditions or 
diseases, (12) Surgery for cosmetic purposes. 


“The words, phrases, clauses or sentences 
designated in this section as ‘subject matters’ 
are to be given a broad generic interpretation 
and are not to be given effect as controlling 
the actual words in or the order or type 
size of any policy nor as requiring that the 
substance of any policy or policy provision 
be at least as favorable, or more favorable, 
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than a policy provision phrased in the exact 
words of or as a paraphrase of the wording 
of any such ‘subject matters’. 


“2220.10. Insuring Paragraphs. The words 
‘exceptions, limitations, or reductions’, as 
used in Section 2220.9 shall not include any 
provision contained in any insuring para- 
graph or paragraphs that modifies solely the 
subject thereof, where such insuring para- 
graph or paragraphs, including such provi- 
sion, constitutes, over all, an affirmative 
definition of one of the hazards, a class of 
hazards or all of the hazards which the 
policy insures against, 


“2220.11. Signed Riders. Section 2220.9 
shall not apply to any matter contained in 
any rider the original or copy of which is 
signed by the insured. 


[“2220.3. Waiting Period. ‘Waiting pe- 
riod’, or ‘probationary period’, means the 
period of time specified in a policy which 
must follow the issue, or reinstatement, date 
of the policy in respect to a particular in- 
sured before the coverage, or specified cov- 
erages, of the policy become effective as to 
such insured.”’] 


“2220.13. Waiting Periods. A benefit shall 
be deemed not sufficient to be of real eco- 
nomic value to the insured if the coverage 
is subject to a waiting period greater than: 


“(a) Ten months, in case of: 


“(1) Hernia or hernia and operation there- 
for, (2) pregnancy, childbirth or miscarriage 
and losses caused thereby, (3) Disorder of 
organs peculiar to females, (4) Tuberculosis 
or cancer, (5) Tumor or varicose veins, or 
disorder of adenoids, appendix, tonsils, kid- 
neys, gallbladder, rectum or thyroid gland, 
and (6) Specific diseases of the heart (de- 
scribed solely by specific medical names and, 
where more than one, preceded by the 
phrase ‘The following heart diseases’, or a 
phrase of like substance); and 


“(b) Thirty days in all cases other than 
those listed in (a) above.” 


Several other provisions of the new regu- 
lations relate to loss of time benefits; dis- 
memberment and accidental death benefits; 
and hospital, nurse, medical, surgical and 
related benefits. 


Limited License Ruling 
in Pennsylvania Revoked 


Commissioner Leslie’s earlier announce- 
ment to issue limited licenses to certain em- 
ployees of multiple-line companies, as noted 
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at page 767 of the October, 1950 INSURANCE 
Law JouRNAL, has been revoked. 
Commissioner Leslie now states it would 
be impossible to issue licenses so limited 
without actually giving such adjusters the 
full privilege to solicit business, and that 
adjusters who solicit business must hence- 
forward either be licensed or cease soliciting, 


Disability Benefits Due 


controverted on the ground that his injury 
or disease did not arise in the course of his 
employment. 


Chairman Mary Donlon of the Workmen’s 
Compensation Board has answered the ques- 
tion in the affirmative. Pointing to Section 
206(2) of the 1949 enactment, she stated: 
“It is the obligation of an employer who is 
controverting a Workmen’s Compensation 
claim to notify his Disability Benefits car- 


rier promptly and to see that Disability 
Benefits are paid, not on the basis of a 
Disability Benefits claim, but on the basis 
of the Workmen’s claim, the controversy, 
and the statutory obligation. Form DB-473, 
Report of Disability Benefit status, has been 
prescribed for use in such cases.” 


Workmen’‘s Compensation 
Claimant in New York 


The question has arisen under New York’s 
new Disability Benefits Law whether a 
workmen’s compensation claimant is en- 
titled to disability benefits when his claim is 


SUPREME COURT DUCKS QUESTION, ‘WHAT IS INSURANCE?”’ 


The question of whether or not death benefits under the gratuity fund of the New 
York Stock Exchange constitute insurance under Internal Revenue Code Section 811(g) 
was presented recently to the Supreme Court of the United States. The question arose 
with the filing of a petition for a writ of certiorari to the Court of Appeals, Second Circuit, 
in Estate of Strauss v. Commissioner. The Tax Court (13 T. C. 159, CCH Dec. 17,118) held 
that the death benefits were not proceeds of insurance because it found that neither “risk- 
shifting” nor “risk-distributing” was involved in the plan which provided for the benefits. 
The Court of Appeals, however, in Commissioner v. Treganowan (50-2 ustc { 10,770), 
reversed this decision and held that the benefits were proceeds of insurance. 


In so holding, the court pointed out that the Tax Court had applied the risk-shifting test 
to an individual but that it had ignored the fact that there was a shifting of risk to a group, 
and likened the plan evolved by the Exchange to the assessments for death charges made 
by the ancient guilds of their membership (the origin of life insurance). It used as an 
example of risk assumed by the group the case of a member who died prematurely. The 
amount paid at his death to his beneficiary would exceed the amount of assessments which 
he had paid and the loss thus accruing would have to be borne by the other members of 
the Exchange. Having found that the benefits were proceeds of insurance, the court held 
that the proceeds were includible in full in decedent’s estate because the decedent had 
“incidents of ownership.” The “incidents of ownership” consisted of the right of an 
Exchange member to sell his seat and thus divest his beneficiary of any right to payments. By 
this same act the purchaser was entitled to participate in the Exchange’s gratuity fund. 
The court also pointed out that the death benefits were valuable rights which contributed 
in part, even though difficult to evaluate, to the value of the seat. 

The Supreme Court denied certiorari on October 16, thus leaving the decision of the 
Court of Appeals as the final judgment in the case. However, this does not mean that the 
Supreme Court is in accordance with the views of the Court of Appeals. Just one week 
earlier Mr, Justice Frankfurter wrote the following in a memorandum: 

“The Court has stated again and again what the denial of a petition for writ of 
certiorari means and more particularly what it does not mean. Such a denial, it has been 
repeatedly stated, ‘imports no expression of opinion upon the merits of the case’... . / A 
denial simply means that as a matter of ‘sound judicial discretion’ fewer than four members 
of the Court deemed it desirable to review a decision of a lower court. ... The denial of the 
petition seeking to bring here the decision of . . . [a lower court] carries with it no support 
of the decision in that case nor of any of the views in the opinion supporting it.” (Agoston v. 
Pennsylvania, 11 CCH Unitep States Supreme Court BuLtetin 13.) 
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Insurance Seminars 
Scheduled 


The Insurance Division of the American 
Management Association has announced 
that it will sponsor five insurance workshop 
seminars, small discussion groups each deal- 
ing with a particular phase of insurance 
management, on November 13-15 at the 
Hotel Knickerbocker, Chicago. The semi- 
nars will be held immediately preceding the 
association’s Fall Insurance Conference, to 
take place in Chicago, November 16-17 at 
the Drake Hotel. 


Seminar subjects are “Important Factors 
in Transportation Insurance Today,” “De- 
termining Insurable Amounts and Adequate 
Protection for Business Interruption Losses,” 
“New Developments and Special Problems 
in Insurance Buying,” “Your Liability 
Hazards and Exposures,” and “Organiza- 
tion of a Modern Corporate Insurance 
Program.” 


Each group will be under the leadership 
of a chairman with outstanding experience 
in the field under discussion, who will be 
assisted by others with specialized knowledge. 
Chairmen include: Gordon B. Daugharty, 
Secretary and Manager, Marine Depart- 
ment, Detroit Insurance Agency; Will S. 
Ellis, Fire Manager, Royal Liverpool 
Group, Chicago; Henry Anderson, Insur- 
ance Manager, United Paramount Theatres, 
Inc.. New York; A. Hawthorne Criddle, 
Manager, General Insurance Department, 
Ostheimer & Company, Philadelphia; and 
E. T. Berquist, Insurance Manager, The 
Pure Oil Company, Chicago. 


Each group is limited to twenty members, 
including the leaders, and attendance is by 
advance registration only. Registration fee 
for the three days is $85, which includes 
the cost of three luncheons. Only one per- 
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son per company will be admitted to any 
single seminar. Registrations will be re- 
corded in order of their receipt, and they 
should be sent to Insurance Seminar Sec- 
retary, American Management Association, 
330 West 42nd Street, New York 18, New 
York. 

Current problems of the industrial insur- 
ance buyer will be the conference topic at 
the American Management Association’s 
November 16-17 meeting at the Drake 
Hotel in Chicago. Featured in the discus- 
sions will be analysis of new legislation, 
now enacted in forty-four states, permitting 
the sale of multiple-line insurance. Speakers 
will report also on plans for this insurance 
recently filed by leading insurance com- 
panies with the various state insurance de- 
partments. 


Attorney Seeks 
Jobless Pay 


Is a haberdashery salesman who studied 
law at night, gained admission to the bar, 
and then quit his job in order to have time 
for finding a law position, entitled to unem- 
ployment insurance? The question is up to 
the Appellate Division of the New York 
Supreme Court, on appeal from a ruling 
of the Unemployment Insurance Appeal 
Board. 

Applying for jobless benefits, the young 
man claimed he had good cause for quitting 
his haberdashery job, which he had held 
for six and one-half years, because his 
working hours coincided with the only 
hours during which he could obtain personal 
interviews necessary for securing a position 
in a law office. The unemployment insur- 
ance office disagreed with him and dis- 
qualified him from receiving benefits for 
forty-two consecutive days for voluntarily 
leaving employment without good cause. 
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The claimant filed an appeal, and a referee 
upheld him after a hearing. The Division 
of Placement and Unemployment Insurance 
appealed from the referee’s decision to the 
Unemployment Insurance Appeal Board, 
and that board sustained the referee in re- 
versing the insurance office ruling. 


The appeal to the court from the board’s 
ruling maintains that the board’s decision, 
if allowed to stand, would constitute an 
exception from the generally applied prin- 
ciple that leaving a job without reasonable 
prospect of obtaining other employment 
amounts to quitting without good cause. 
It also points out that, while the case in 
dispute involves a person who had acquired 
a degree in an academic profession, it leaves 
open the question of whether the ruling 
would also apply to persons who had quali- 
fied for more desirable occupations of any 
type, irrespective of whether a degree, li- 
cense or academic training were required, 
and who felt that they needed more time to 
find a job that would better suit them. 


After the referee handed down his ruling, 
the claimant in this case became connected 
with a law firm and is now practicing law. 


New York 
Disability Benefits Law 
Called ‘Model’ 


There is no reason to believe that a 
socialized or state-operated system of insur- 
ance would do anywhere near as good a job 
as private enterprise is doing in New York, 
according to Mary Donlon, Chairman of the 
New York Workmen’s Compensation Board. 
“It is certain,” she said, “that the state- 
operated laws elsewhere did not get off to 
nearly as good a start as we have, here in 
New York. We had the splendid coopera- 
tion of employers, unions, the medical pro- 
fession and insurance—cooperation that sets 
a new high in private enterprise social 
insurance,” 


Analysis of statements filéd by employers 
reporting temporary contributions for the 
first quarter of 1950 showed that 119,466 
employers with less than twenty-five em- 
ployees each have come under the new 
social insurance program. “Before the 1949 
Legislature put the Disability Benefits Law 
on the books,” Miss Donlon continued, 
“group accident and health insurance policies 
could not be written in New York State for 
groups of less than twenty-five. So, aside 
from the many other advantages to workers 
of our new social insurance program, the 
plain fact disclosed by these figures is that 
about twenty-five percent of all reported 
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payrolls, paid to their employees by eighty 
percent of the reporting employers, went 
to the workers in little business who could 
not previously obtain the advantages of 
voluntary accident and health insurance for 
their own employment groups, because 
there were less than twenty-five in the 
group. This is just one illustration of how 
the Disability Benefits Law has spread in- 
sured accident and health protection widely 
among the six million employed persons all 
over the State who are entitled to its 
benefits.” 


Miss Donlon’s remarks were addressed to 
an audience of more than 200 representa- 
tives of the claims staffs of insurance com- 
panies and of self-insured employers who 
conferred on October 17 with Workmen’s 
Compensation Board officials and members 
of the Disability Benefits Advisory Com- 
mittee. The session was designed to co- 
ordinate and expedite claims procedures 
under the new law. 


California Rate Increases 
Proposed 


The California Inspection Rating Bureau 
has proposed that each and every minimum 
premium rate, exclusive of pneumonoconi- 
osis surcharge rates, applicable to those 
outstanding policies of Workmen’s Com- 
pensation insurance with a normal inception 
date falling between April 1, 1950 and 
September 30, 1950 inclusive, be increased 
by 6.86 per cent, such increase to be effective 
November 1, 1950 with respect to those out- 
standing policies. 


The bureau’s proposals indicate that an 
increase of 2.45 per cent is required to meet 
increases in medical fees paid by Work- 
men’s Compensation insurers, while an in- 
crease of 4.41 per cent is required to meet 
increases in indemnity payments resulting 
from the revised schedule for rating per- 
manent disabilities. The 6.86 per cent in- 
crease is already applicable to new and 
renewal business effective on and after 
October 1, 1950. 


Insurance Commissioner Downey an- 
nounced that he would act upon the pro- 
posals on or after October 31, 1950. 


New Addresses 
for Workmen’s Compensation 
Board in New York 


Insurance carriers mailing insurance forms 
and certificates of insurance being filed with 
the New York Workmen’s Compensation 
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Board, as well as correspondence or other 
prescribed forms relating to the filing of 
insurance forms and certificates, should now 
address them to: Chairman, Workmen’s 
Compensation Board, Post Office. Box 706, 
Albany, New York. 


Prescribed Forms DB-820, DB-820.1, DB- 
840 and DB-850 have been revised by sub- 
stituting the above new address for “Post 
Office Box 102, Canal Street Station, New 
York 13, N. Y.” on the forms. Board Chair- 
man Mary Donlon states that insurance car- 
riers may continue to use existing supplies 
of these forms but must revise the forms 
to reflect the above change when printing 
additional supplies. 


The mailing address for filing disability 
benefits plan applications, Forms DB-800, 
DB-801 and DB-802, has not been changed. 
These forms and correspondence relating 
solely to an employer’s plan or agreement 
for providing disability benefits should be 
mailed to the New York City post office 
box appearing on the forms. 


Also changed is the address of the 
board’s district office in Buffalo, the new 
address being: Workmen’s Compensation 
Board, 210 Franklin Street, Buffalo 2, 
New York. Accident reports, other com- 
pensation claim papers and inquiries with 
regard to compensation claims in the coun- 
ties serviced by the Buffalo district office 
should be directed to the new address, The 
counties serviced by the Buffalo district 
office are Allegany, Cattaraugus, Chautauqua, 
Erie and Niagara. 


Insurance Agent's Helpers 
Discussed 


Discussions centering around aid to the 
“producer” were featured at the Underwrit- 
ing Forum held by the Underwriting Com- 
mittee of the Health and Accident Under- 
writers Conference at the Hotel Fontenelle, 
Omaha, Nebraska on October 31. 


The topics of addresses delivered by 
well-known underwriters and general agents 
included: The Role of the Agent and How 
Underwriters Can Help Him; How the 
Home Office Can Help Solve the Producer’s 
Problems in the Areas of Correspond- 
ence, Handling of Declinations, Instruction 
Manuals, Rate Books, and Applications and 
Forms; The Latest Developments in Un- 
derwriting Special Risks; and Trends in 
Coverage Limits of Accident and Health 
Insurance. Concluding the afternoon por- 
tion of the meeting was the popular “case 
clinic,” a discussion of out-of-the-ordinary 


840 






underwriting cases reported to the under- 
writing committee during the past year. 


The luncheon speaker was Congressman 
Carl T. Curtis of Nebraska, who has been 
a student of the Social Security Act and 
was the principal author of the minority 
report on H. R. 6000, the amendment to the 
Social Security Act. 


Chairman of the program was J. M. 
Wickman, North American Life and Casu- 
alty Company, chairman of the Conference 
Underwriting Committee. 


Health and Accident Directory 
Distributed 


The 1950-1951 edition of the Health and 
Accident Underwriters Conference Direc- 
tory has been distributed to member com- 
panies, trade organizations and other interested 
people, according to C. O. Pauley, manag- 
ing director. 


The directory includes the companies be- 
longing to the Conference and lists the 
states in which they are licensed to operate, 
types of coverages written and company 
officers. In addition, committee member- 
ships, the Conference convention record, 
and the latest revision of the constitution 
and bylaws are included. 


The new publication reveals that a total 
of 152 active company members and five 
associate members comprise the member- 
ship of the Conference, including eighty-two 
life insurance companies writing accident 
and health insurance, twenty-two stock cas- 
ualty companies, ten mutual casualty com- 
panies, two fraternals and one reciprocal. 


New York 
Accepts Revised Rates 


The New York Insurance Department an- 
nounced on October 30 that it had accepted 
filings of revised rates and rules for burglary, 
robbery and theft insurance made with it 
by the National Bureau of Casualty Under- 
writers and the Mutual Insurance Rating 
Bureau. The new rates and rules became 
effective on October 30. 


Rate changes affect practically all busi- 
ness coverages. No revision has been made 
in respect to residence theft coverage. 


The new rates reflect the latest available 
experience for stock and mutual companies 
operating in New York State. The data 
used for the present revision comprises that 
developed for calendar years 1946, 1947 and 
1948. For most of the coverages, this revi- 
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sion results in an over-all decrease on a state- 
wide basis. Increases are applicable in a 
number of territories in New York City. 


The major groups of coverages affected 
by the revision are: mercantile open stock; 
mercantile safe; interior robbery; messenger 
robbery; paymaster robbery; storekeepers 
burglary and robbery; and money and se- 
curities broad form. The revision also in- 
cludes other changes in rates and manual 
rules for various coverages and forms which 
in most cases results in lower rates or 
broadened coverage. 


ARTICLES 


The Nurse ... In recent years there has 
been an increasing tendency for the patient 
in his suit to recover damages for alleged 
malpractice, not only to sue the doctor who 
treated him, but also to sue the nurse who 
attended him during his illness or disability. 
This article deals with the professional nurse, 
and the rights, liabilities and duties of in- 
dividuals who enter that profession.— 
Challener, “The Rights, Liabilities and Duties 
of a Professional Nurse,” Dickinson Law Re- 


view, March, 1950. 


Estate Planning ... Here is a discussion 
as to the division of this task. The work of 
attorney, trustman and underwriter is ex- 
plained.—Otterbourg, Collins and Kellam, 
“Attorney, Trustman and Underwriter in 
Estate Planning,” Trusts and Estates, July, 
1950. 


Drafting an Easement and Conveyancing 
..» The author is obviously at home with 
the subject of drawing up easements. The 
pitfalls are many, and the short cuts are 
nonexistent. “What is needed is a clear 
picture of the situation, patient probing for 
sources of trouble, and adequate research in 
local law governing the desired contract.”— 
Kratovil, “Easement Draftsmanship and 
Conveyancing,” California Law Review, 
August, 1950. 


A Law That Could Almost Eliminate 
Slums... The authors discuss the statutory 
duty to make repairs in multiple dwellings. 
Should the landlord or the tenant fix the 
rickety stairs? The theme rests on the 
framework of the common law, legislation 
that has been tried with its accompanying 
troubles, and a model statute. Protection of 
health and safety are more important than 
real estate profits. When private enterprise 
fails, public enterprise should step in.— 
Feuerstein and Shestack, “Landlord and 
Tenant—The Statutory Duty to Repair,” 
Illinois Law Review, May-June, 1950. 
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BOOKS 
Manual of Legal Citations 


A Practical Manual of Standard Legal 
Citations. Miles O. Price. Oceana Publica- 
tions, 461 West 18th Street, New York 11, 
New York. 1950. 106 pages. $2. 


The subtitle of this book describes it as 
“Rules, Rationale and Examples of Cita- 
tions to Authority for Lawyers, Law Students, 
Teachers and Research Workers.” ‘The 
author is librarian of the Columbia Uni- 
versity Law Library. He says: “I am 
convinced that the good citation, no matter 
what its form, possesses the following ele- 
ments: an abbreviation of recognizable 
meaning, a date, the notation of the court 
deciding a cited case, if not evident on its 
face, and a parallel citation. Too many ab- 
breviations are meaningless out of their 
context.” 


For twenty years, says the author, he has 
witnessed time-wasting frustration on both 
sides of a law library loan desk, and he feels 
that most citations fail because, in trying to 
save the citer’s time and space (“ten seconds 
of one, a quarter-inch of the other”), they 
omit vital information. 


There is only one standard by which to 
judge whether or not a citation achieves its 
purpose. The purpose is to lead the reader 
to the work cited, and if it does that, with- 
out necessitating recourse to other sources, 
it is a good and successful citation, The 
large area of variation in this field is recog- 
nized. But the author feels that his tabula- 
tions are based on common sense and are 
easily comprehended and remembered. 


Since there is so much variation in the 
form that citations take, it is important to 
know what standards the author used to 
arrive at the rules he lists. He says: “I 
have carefully analyzed the citation practice 
of some three hundred briefs and as many 
opinions, about evenly divided among Fed- 
eral and State courts and Federal adminis- 
trative agencies, and have examined the out- 
put of some forty different law reviews; and 
the resulting analysis is responsible for what 
I hope and believe to be a statement of good 
standard practice. Whatever emphasis there 
may be is upon the official briefs submitted 
to Federal courts and agencies. The United 
States Government Printing Office Manual of 
Style (1945) has been the arbiter wherever 
pertinent, and any departures from it have 
been noted. 


“Law review practice, as frequently re- 
ferred to in this manual, for practical pur- 
poses means the rules formulated in the 
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pioneer citation manual, A Uniform System 
of Citation, Form of Citation and Abbrevia- 
tions, a joint publication of the law reviews 
of Columbia, Harvard, Pennsylvania and 
Yale, now inits eighth edition. These rules 
are observed by the great majority of 
American law reviews.” 


The contents of the manual are divided as: 
statutory material, case material, foreign 
law, services, treatises, reports, periodicals, 
page citations and numerals, quotations in 
briefs, indexes to briefs, capitalization, ab- 
breviations, typography and an index. The 
need for such a book as this is great; but 
the need for its widespread use is even 
greater. 


Record of a Useful Life 


A Segment of My Times. Joseph M. Pros- 
kauer. Farrar, Straus and Company, 53 
East 34th Street, New York 16, New York. 
1950. 270 pages. $3. 


This autobiography of a man who is still 
living is as interesting as any adventure 
story. Joseph Proskauer succeeds admirably 
in achieving what he sets out to do: to sub- 
ordinate himself in a presentation of the 
times in which he happens to live. 


As an associate justice of the Supreme 
Court of New York, Appellate Division, 
from 1923 to 1930, the author actually 
“lived” history, cultural and sociological, in 
hearing the cases that came before him. 


On the personal level, this book is an 
excellent study of bigotry. Proskauer is a 
Jew, born in Mobile, Alabama; he went to 
New York to Columbia University, among 
the Yankees, to study liberal arts and law. 
The study of bigotry has two main directions. 


There is the author’s own experience with 
anti-Semitism. It started when his nose was 
bloodied as a “Christ-killer” when he started 
in public school in Mobile, and it progressed 
through and beyond his being consulted in 
1922 on the question of a “quota” of Jewish 
students in Harvard University. In another 
direction, his close association with Alfred 
E. Smith in the presidential campaign of 
1928 produces for the reader a vivid picture 
of the anti-Catholic hysteria that played such 
an important part in the defeat of “The 
Happy Warrior.” 


The book is not a dry chronologue of 
events. It is a story of ideas and ideals; of 
progression within the framework of America. 
Apparently, there has always been in the 
author’s life some. source of tension that 
served to emphasize his belief in the ultimate 
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triumph of the individual. The infinite value 
of the individual seems to have been the 
guiding light of Joseph Proskauer’s life. He 
was a Southerner among the Yankees at 
Columbia—and a Jew to boot. He recog- 
nized the artificial, but nonetheless vicious, 
barriers of bigotry, and he overcame them. 


Undoubtedly this accounts for his ener- 
getic participation in Al Smith’s campaign 
and later in life, when he had returned to 
private practice, for his participation in the 
fight for the establishment of the State of 
Israel. 


The story of Counselor Proskauer in the 
United Nations Conference at San Fran- 
cisco, his consultations with British leaders 
on the problem of Palestine, his many 
philanthropies in New York City and his 
climb from insignificance to importance take 
up a large part of this autobiography. But 
the real message is about America. From 
the international melting pot of Mobile came 
a highly respected lawyer, judge and leader. 
When a man has fought so hard against 
bigotry as this man has, he must be heard 
when he speaks. There is in this book the 
paradox of our way of life. The author says 
that bigotry rests on two things: the com- 
pensating mechanism of an inferiority com- 
plex to gratify that insensate desire of man 
to show superiority to somebody else; and 
“a fundamental American impulse toward 
a kind of level mediocrity, of standardiza- 
tion, of implicit assumption that every man 
in America must be a good deal like every 
other man and that we want no differences.” 
And the author has demonstrated by his 
own example that a man can do or be any- 
thing he wants, if he has the strength of 
character that is necessary. 


Georgia Pamphlet 


As a result of recent amendments to the 
workmen’s compensation law of Georgia, a 
new edition of the law pamphlet for this 
state has been prepared with revised anno- 
tations of cases in the digest of the law. 


Included in the new edition are a digest 
and complete text of the workmen’s com- 
pensation law. The pamphlet also contains 
pertinent supplementary laws, amendments 
enacted by the 1949 and 1950 legislative ses- 
sions and additional annotations of cases 
decided since publication of the previous 
edition. The price of this pamphlet is $1. 


Copies can be obtained from Editor, Law 
Publications, Association of Casualty and 
Surety Companies, 60 John Street, New 
York 7, New York. 


I L J— November, 1950 
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|§ What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 843), 
Life, Health and Accident Insurance Contracts (page 849), Fire and 
Casualty Contracts (page 853) and Automobile Policies (page 
857), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Pretrial Publicity Will Not 
Require Change of Venue 


Plaintiff administratrix brought suit against 
the defendant contractors for their alleged 
negligence in failing to protect a water-filled 
street excavation in which three children, 
including plaintiff's decedent, were drowned. 
Defendants, by a writ of mandamus, sought 
to compel the district court to set aside its 
order denying defendants’ motion for a 
change of venue on the ground that an im- 
partial trial could not be had in the county 
where the action is pending because of the un- 
favorable publicity carried in the newspapers. 

The local newspapers as well as the 
metropolitan press had publicized the trag- 
edy with detailed and descriptive articles, 
which were accompanied by striking head- 
lines and by pictures of the excavation. 
Certain articles dealt with the financial condi- 
tion of the parents and gave reports of the 
progress made in raising a fund for their 
financial relief. Some articles discussed the 
supposed liability of defendants for possible 
negligence and the likelihood that they were 
protected by insurance. One article stated 
that defendants “all are reported to have 
had insurance against accidents.” Another 
newspaper said that it had been informed 
by attorneys that, if anyone is liable, the 
city, the contractor and the subcontractor 
could all be sued either jointly or separ- 
ately, and that the liability for, and the 
amount of, damages would likely become 


Negligence 


questions for the jury. Later an article 
announced the commencement of a suit 
for $30,000 against defendants on the ground 
of alleged negligence in not protecting the hole. 


Held: Writ of mandamus denied. Whether 
a change of venue should be granted because 
an impartial trial cannot be had in the 
county wherein the action is pending is a 
matter resting very largely in the sound 
discretion of the trial court, and its decision 
will not be reversed except for a clear abuse 
of discretion. 


No prejudice will reasonably result from 
the newspaper pictures, in that similar pic- 
tures will most likely be introduced at the 
trial to acquaint the jury with the locus of 
the accident. 


“Not only is the average person who is 
fit to be a juror normally familiar with the 
prevalent practice of carrying insurance, but 
he is also inured to the never-ending glare 
of publicity which usually is focused upon 
every human tragedy, and it does not follow 
that he is likely to become so overcome with 
sympathy that he cannot act impartially.”— 
Sander, Administratrix v. Dieseth et al. Min- 
nesota Supreme Court. January 20, 1950. 17 
CCH NEGLIGENCE Cases 982, 


Bailee’s Burden of Proof 


Each of the plaintiffs was the owner of an 
airplane which was stored in the hangar of 
the defendant. The hangar caught fire and 
the planes were severely damaged. Plain- 
tiffs alleged that defendant failed to de- 
liver possession of the planes to plaintiffs 


843 





WHAT THE COURTS ARE DOING 


CS TNL A SS TAR LY TT LS 


upon demand, to their damage. The trial 
court granted defendant’s motion for a di- 
rected verdict, and plaintiffs appealed. 


The question presented on appeal was: 
Is the burden upon the bailee to show that 
the loss was not due to his failure to exer- 
cise ordinary care, or is the burden upon 
the plaintiff to establish such lack of ordi- 
nary care? 


The court was of the opinion that when 
a bailee who is under the duty of exercising 
ordinary care is unable to redeliver the sub- 
ject of the bailment, it is not enough for him 
to show that the property was lost, stolen 
or destroyed, but that if he relies upon such 
fact to excuse his failure, he must go further 
and show that the loss occurred without 
negligence on his part. A contrary rule 
would place upon the plaintiff, in many 
cases, an impossible burden. The judgments 
for defendant were reversed.—Downey v. 
Martin Aircraft Service, Inc. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion One. February 17, 1950. 17 CCH 
NEGLIGENCE CaSes 1060. 


Garage Customer Held 
Contributorily Negligent 


Plaintiff brought this action to recover 
damages for personal injuries sustained 
when he stepped into a coal hole in the 
floor of a service station and garage owned 
and operated by the defendant. 


Early ih the afternoon plaintiff entered 
the garage, carrying an automobile wheel 
with a flat tire, for the purpose of having 
the tire repaired. Leaving the plaintiff in the 
forward part of the garage, near the office, 
the defendant proceeded to his work bench 
at a rear corner of the garage, a distance of 
thirty-eight feet, to do the work. While 
waiting for the work to be completed, plain- 
tiff walked toward the rear of the garage to 
a hoist, where he engaged another man in 
conversation for about five minutes, and 
then walked toward the work bench at the 
rear corner of the building, where defendant 
was vulcanizing the tube. In so doing, 
plaintiff stepped into an open coal hole, two 
feet square, near appellee’s work bench. 


The reviewing court affirmed the judg- 
ment for defendant. “One who steps into 
darkness and unfamiliar space, and is in- 
jured, is guilty of contributory negligence 
as a matter of law.”—Carns v. Noel, t.a. 


844 


NEGLIGENCE 


Noel’s Service Station. Pennsylvania Su- 
preme Court. Filed January 16, 1950. 17 
CCH NEGLIGENCE CAseEs 998. 


Tenant Injured— 
Landlord's Liability 


Plaintiff alleges that he sustained injuries 
resulting from a bed’s collapsing. His cause 
of action is brought against the defendant 
seller of the bed and against the defendant 
landlord who rented the furnished premises 
to him. Defendant landlord purchased the 
bed from the defendant seller and had it in- 
stalled by a third party. The third party who 
installed the bed neglected to use the proper 
screws in attaching it to the floor and the 
injury to the plaintiff resulted when the 
screws used pulled out of the floor while 
the bed was being used by the plaintiff. The 
defendant landlord gave no directions to, 
and had no control over, the third party 
who installed the bed. 


On appeal, the plaintiff alleges that the 
court erred in not finding (1) that the de- 
fendant seller was negligent, (2) that the 
third party who installed the bed was the 
servant of the landlord and (3) that the folding 
bed was inherently dangerous. 


Held: Judgment affirmed. As to the de- 
fendant seller, the court held that there was 
no negligence on his part. As to the defend- 
ant landlord, the court held that the third 
party who installed the bed was not the serv- 
ant of the defendant landlord because the 
landlord gave no directions to, nor did he 
control, the third party; this relationship 
was one of employer and independent con- 
tractor, and the rule is that an employer is 
not liable for the torts of an independent 
contractor, It is true that an employer is 
liable for the torts of his independent con- 
tractor when the acts performed by the in- 
dependent contractor are inherently dangerous, 
but the folding bed itself when properly 
installed is not’inherently dangerous and 
does not constitute a nuisance per se. The 
court further found that the landlord has a 
duty to put the premises in a condition fit 
for human use, but a landlord is not liable 
for injuries to a tenant resulting from a latent 
defect in premises, in the absence of proof 
of knowledge and concealment on his part.— 
Newman v. Sears, Roebuck & Company, et al. 
North Dakota Supreme Court. Filed June 
30, 1950. 18 CCH Nec iicence Cases 442. 


IL J— November, 1950 


wm 





{= 


Be 


go 


thi 


in 

ho 
ple 
he 
mm 
19 
th 
an 
Wa 
sit 

re 


ho 


so 
ba 
an 
Tl 
th 
an 
op 


th 
rit 


n¢ 


til 
of 


*bi 





ise 
nt 
nt 
es 
he 
n- 
ho 
er 
he 
he 
ile 
he 


fo, 


he 
le- 
he 
he 


ng 





a 


XUM 


WHAT THE COURTS ARE DOING 


NEGLIGENCE 





Bailee Not Liable 
for Unanticipated Rainstorm 


Plaintiff sought recovery for damages to 
goods which were damaged while stored in 
the defendant’s express company basement. 
[he goods were consigned by the shipper 
in care of defendant with instructions to 
hold the same at Dallas until called for by 
plaintiff. The defendant express company 
held the goods in its warehouse for four 
months. During the night of May 28-29, 
1946, while the defendant held the goods for 
the plaintiff, there occurred a tremendous 
and unprecedented storm in Dallas. This 
was the heaviest rainfall experienced in Dallas 
since the establishment of the weather bu- 
reau there in 1913. Part of the plaintiff’s 
goods was placed on the floor of the ware- 
house because the bins were filled. By rea- 
son of the downpour, water seeped into the 
basement through the doors and windows 
and damaged the goods placed on the floor. 
These goods were taken to another room, 
the contents removed, dried and repacked, 
and there was no claim that this salvage 
operation was not promptly and skillfully done. 


The issue raised on appeal was whether 
the defendant’s liability was that of a car- 
rier or that of a bailee, for if it were the 
latter the defendant would not be liable as 
no negligence was proved by the plaintiff. 


Held: Judgment for defendant express 
company. Since the defendant held the plain- 
tiff’s goods for four months after delivery 
of the goods at Dallas, the defendant’s lia- 


‘bility must be determined under the laws 


of bailment. When a.-carrier retains custody 
of the goods for the convenience of the con- 
signee, its liability as an insurer of the 
goods ceases and becomes thereafter that of 
a bailee. The defendant was not negligent 


in his failure to anticipate the heaviest rain-— 


fall ever experienced in Dallas.—Railway 
Express Agency v. Schoen. Arizona Supreme 
Court. March 20, 1950. 18 CCH NEctI- 
GENCE CASEs 98. 


Inference Gives Rise 
to Constructive Notice 


Plaintiff sustained injuries when she fell 
on a stairway in the defendant’s bus sta- 
tion, allegedly as a result of defendant’s 
negligence in permitting a quantity of vomit 
to be and remain on the white marble steps. 


Negligence 


No claim was made that defendant had 
actual knowledge of the hazard prior to the 
accident. An employee of the defendant 
observed the steps at 5:00 p. m., at which 
time the foreign substance was not present. 
The accident occurred at 6:30 p. m., and 
there was testimony that the vomit had at 
that time become dried. Plaintiff testified 
on cross-examination that she did not ob- 
serve the steps before the accident. 


After verdict and judgment for plaintiff, 
defendant argued that the case should not 
have been submitted to the jury since: 
(1) the plaintiff’s own negligence was the 
proximate cause of her injuries, and (2) 
there being no evidence to show the time 
when the substance was deposited upon the 
steps, the inference that the defendant was 
negligent was based upon an inference that 
the substance had been on the steps for a 
substantial period of time and, therefore, 
to find the defendant negligent, it was neces- 
sary to base an inference upon an inference. 


Held: Judgment for plaintiff affirmed. 
(1) “The plaintiff was required to exercise 
ordinary care for her own safety; but the 
application of the rule sought by the de- 
fendant would allow recovery only in cases 
where injury resulted from conditions not 
visible to the injured party, a hidden danger.” 
(2) “It is not essential to a recovery that a 
plaintiff prove the exact time a nuisance of 
the kind involved here was created. Ob- 
viously such evidence is impossible to obtain 
in many instances.” 

Dissent: To permit the jury first to infer 
that the substance was on the stairs for 
some period of time, and then to infer that 
it was there a sufficient length of time to 
constitute want of ordinary care, is to per- 
mit the jury to indulge in pure speculation. 
—Kokinos v. Ohio Greyhound, Inc. Ohio Su- 
preme Court. April 26, 1950. 18 CCH Nec- 
LIGENCE Cases 91. 


Control of **Public Ways”’ 


Defendant landlord leased an entire build- 
ing to defendant tenant. Later, when the 
plaintiff was delivering sugar to the tenant 
and was using a flight of uncovered wooden 
steps extending from the rear of the build- 
ing, the steps broke because of a condition 
that ought to have been discovered and 
remedied by the one in control of them, and 
the plaintiff was hurt. 

The property leased consisted of the store 
premises with the basement underneath and 
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a right of entry to the rear. The lease pro- 
vided that the lessee should have the right 
to advertise by signs or billboards on the 
outside wall and roof and that “the lessee 
is to assume only such degree of control 
of the outside part of the premises so used, 
as is necessary for the installation and main- 
tenance of said signs or billboards, and the 
lessor is understood to retain and remain 
in possession of control of said outside por- 
tions of the premises for all other purposes 
and in connection with determining his li- 
ability to third persons for any and all in- 
juries which may result from defects, failure 
to repair, or accumulations of snow and ice.” 
Held: The landlord, and not the tenant, 
is liable for the plaintiff's injuries. If the 
quoted provision had not been in the lease, 
a lease of the entire building would place 
the steps in question in the control of the 
lessee, and the lessee would be liable to 
third persons for negligence in their main- 
tenance. But the steps had nothing to do 
with the installation or maintenance of signs 
or billboards, such as the lessee was to con- 
trol, and by the terms of the lease the lessor 
was in control of the steps. Consequently, 
the liability is his —Nunan v. Dudley Prop- 
erties, Inc., et al. Massachusetts Supreme 
Judicial Court. March 31, 1950. 18 CCH 
NEGLIGENCE Cases 72 


Speculative Verdict 
Not Permissible 


Plaintiffs brought suit to recover damages 
from the defendant glass company for in- 
juries sustained by the minor plaintiff as a 
result of the explosion of a bottle of beer, 
alleged to have been caused by the glass 
company’s negligence or breach of warranty 
of fitness for purpose. The glass company 
interpleaded a beverage company and a 
brewery company as third party defendants. 


There was evidence that the bottle manu- 
facturer supplied the brewery with 6,900 
gross of new quart bottles in the years 1941 
to 1946. However, bottles filled by the brew- 
ery included empty bottles which came back 
in returned cases and which were manu- 
factured by other glass companies. 


Held: For the defendants. There was not 
substantial evidence from which the jury, 
without guessing, might find that defend- 
ant did manufacture, produce, handle or 
possess the particular bottle which exploded. 
—Kamosky, etc. et al. v. Owens-Illinois Glass 
Company. United States District Court, 
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Middle District of Pennsylvania. March 31, 
1950. 18 CCH NEGLIGENCE CAsEs 7]. 


Foreseeability Must Be Alleged 


Plaintiff sought recovery for damages for 
the death of her husband, caused when a 
well-pipe which he was assisting to extract, 
contacted the high tension wires of defend- 
ant power company. The defendant filed a 
general demurrer to the petition, which was 
sustained, and plaintiff excepted. 

Held: Judgment for defendant affirmed. 
Unless the petition alleged facts which 
charged the defendant with the duty of 
anticipating that an attempt would be made 
to extract the pipe from the well without 
disconnecting it, and that those working with 
the pipe would be negligent in handling it, 
it would not set forth a cause of action be- 
cause it would show no reason why defend 
ant owed anyone a duty to insulate the 
wires or put them higher from the ground 
—McCullough v. Georgia Power Company 
Georgia Court of Appeals. March 17, 1950 
18 CCH NEGLIiceNceE Cases 65. 


County’s Liability for Its Torts 


Plaintiff's airplane, while stored in a 
hangar at an airport operated by the de- 
fendant county, was destroyed by a fire which 
allegedly resulted from the defendant’s neg- 
ligence. The trial court sustained the de- 
fendant county’s demurrer on the ground 
that in the absence of legislative authority 
the county could not be liable in tort. 

The county operated the airport by virtue 
of a statute and the only question raised 
on appeal by the plaintiff was the municipal- 
ity’s liability. The defendant agreed that 
a city is liable for its torts committed when 
operating in a private capacity but here, 
in a suit involving a county, the county 
is not liable because a county, being a political 
subdivision of the state, cannot be sued in 
tort, regardless of the nature of the func- 
tion, without legislative authorization. 


Held: Judgment reversed. When a county 
undertakes, with legislative sanction, to per- 
form an activity which is proprietary or cor- 
porate in character, such a county may be 
liable in tort to the same extent as a city 
or town would be if engaged in the same 
activity—The Grantite Oil Securities, Inc. v 
Douglas County et al. Nevada Supreme Court 
Filed June 8, 1950. 18 CCH NEGLIGENCE 
Cases 436. 


I L J— November, 1950 
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Municipality's Tort Liability 
for Operation of Hospital 


Plaintiffs filed this action against the city 
seeking to recover damages for the death of 
their infant daughter who, it was alleged, 
came to her death while she was a paying 
patient at the city hospital. From the dis- 
missal of their complaint the plaintiffs appealed. 


Held: For the defendant city. By the 
weight of authority the establishment and 
maintenance of a hospital by a city is con- 
sidered a governmental activity, and hence 
the city is held not liable in tort actions.— 
Schroeder et ux. v. City of St. Louis. Missouri 
Supreme Court. March 13, 1950. 17 CCH 
NEGLIGENCE Cases 1156. 


Manufacturer's Liability 


Defendant manufacturers appealed from 
an order denying a motion to dismiss the 
complaint on the ground that it did not con- 
stitute a cause of action. 


The complaint alleged that defendants 
manufactured and sold to one Benthin an 
onion topping machine, that while plaintiff 
was dumping a crate of onions, his hands 
became caught in the rollers of the machine 
and were so injured that it was necessary 
to amputate both hands. It alleged that de- 
fendants impliedly represented to the public 
that the said machine had. been properly 
designed, manufactured and guarded and 
was a safe and proper machine to be used 
for topping onions; whereas it was in fact 
inherently dangerous. It further alleged 
that the machine was negligently designed 
and manufactured and was not equipped 
with guards, shut-offs or safety devices. 


Held: For the defendants. The allega- 
tions do not state a cause of action within 
the rules creating liability against a manu- 
facturer in favor of a “remote user.” Since 
the complaint failed to allege privity of con- 
tract between plaintiff and defendants, there 
could be no cause of action on the theory 
of implied warranty. The complaint further 
failed to allege that plaintiff was ignorant 
of the absence of safety devices on the ma- 
chine, that he was unaware of possible in- 
jury or that there was any latent defect in 
the material or any mechanical flaw or weak- 
ness in the machine.—Campo v. Scofield et al. 
New York Supreme Court, Appellate Divi- 
sion, Fourth Department. March 8, 1950. 
17 CCH Necticence Cases 1136. 


Negligence 


Right to Control Borrowed 
Employees Fixes Liability 


Plaintiff's decedent, a customs inspector, 
was killed when a 700-pound bale of wool 
was pushed from the top of a stack and fell 
upon him. The employees were negligent 
in handling the bales so as to cause the 
death of the inspector, but the main ques- 
tion on appeal was whether liability should 
fall upon the owner of the wool and of the 
warehouse, on the one hand, or upon the 
operator of the warehouse, on the other. 

A, the owner of the wool and of the ware- 
house where the accident occurred, was en- 
gaged in the business of importing and proc- 
essing raw wool. In order to avoid the 
necessity of making immediate payment of 
the import duty, the wool was stored in 
bonded warehauses subject to the joint con- 
trol of the warehouseman and the United 
States customs officials. The duty was then 
paid as the wool was removed. 


A, needing a bonded warehouse and being 
unable to operate one for its own wool, 
leased to B the warehouse here involved and 
at the same time entered into a warehouse 
agreement with B. By the terms of the 
agreement, B agreed to use the warehouse 
exclusively for the storage of A’s wool; A 
agreed to pay certain storage charges and to 
furnish all labor necessary for the supervi- 
sion, storage, handling, removal, weighing, 
packing, delivery and protection of the wool. 
A further agreed that “all such labor, when 
performing said services on the warehouse 
premises, is to be subject to the exclusive 
control of ... [B],” and that A would in- 
demnify B against any “claims, demands, 
actions or causes of actions of any kind or 
nature.” 


The trial judge left it to the jury to de- 
termine whether A or B or both had the 
right to control the tortfeasant employees. 
The jury found that the employees were 
the servants of both defendants and that 
both were therefore liable. Both defendants 
appealed, B arguing that the men were in 
the general employ of A and were doing 
the work for A’s benefit, and A relying 
upon the warehouse agreement to show that 
3 should be solely liable. 


Held: Judgment reversed as to A. The 
warehouse agreement conclusively shows 
that B had the exclusive right of control 
over the men. Even though B has a right 
of indemnity against A by virtue of the 
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same agreement, that right must be deter- 
mined in an action on the contract and can- 
not be adjudicated in this trespass suit.— 
Donnelly, Administratrix v. Fred Wittaker 
Company, et al. Pennsylvania Supreme Court. 
Filed March 20, 1950. 17 CCH NEeEcLIcENCcE 
Cases 1134. 


Owner Not Liable 
for Student's Flying Frolic 


W was a cadet in training and a duly 
accredited member of a United States Army 
Air Force training group stationed at Randolph 
Field, Texas. Shortly after midnight in July, 
1948, W, while under the influence of liquor, 
took off from Randolph Field in an AT-6 
training plane. None of the military police on 
patrol or officers on duty knew of W’s taking 
the plane. While he was flying the plane 
low over the city of San Antonio, it crashed 
into plaintiff’s home, setting fire to and de- 
stroying the home and its contents. Plain- 
tiff brought this action for damages against 
the United States under the Federal Tort 
Claims Act. Defendant’s motion for sum- 
mary judgment was granted, and plaintiff 
appealed. 


Held: Judgment for defendant affirmed. 
W was on a frolic of his own, and was not 
in any manner serving the interests of the 
United States. Even though an airplane in 
the hands of an inexperienced and incom- 
petent person be a dangerous instrumental- 
ity, W took the plane without authority and 
without the knowledge or consent of its 
owner. There is therefore no ground of 
liability on the part of the owner.—King v. 
U. S. United States Court of Appeals for 
the Fifth Circuit. December 14, 1949. Re- 
hearing denied January 9, 1950. Certiorari 
filed, United States Supreme Court, March 
29, 1950. 17 CCH NEGLIGENCE Cases 1086. 


Guest's Coat Stolen— 
Contributory Negligence 


Plaintiff, a guest at defendant's hotel, 
placed her fur coat in a powder room of the 
hotel. When she returned she discovered 
that the coat was missing. In the powder 
room there was a clothes rack provided with 
hangers, and a sign prominently displayed 
that the defendant was not responsible for 
articles left there. There were no employees 
taking care of the rack. The trial court 
held that defendant was not liable for the 
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loss of the coat because the plaintiff was 
guilty of contributory negligence. 


On appeal plaintiff contended that she 
was not guilty of contributory negligence 
because other coats had been left on the rack, 
and that defendant, by not providing another 
place to check coats, had impliedly au- 
thorized the use of the rack. 


The reviewing court affirmed the judg- 
ment and agreed with the lower court that 
the plaintiff was guilty of contributory neg- 
ligence. Even though plaintiff followed the 
prevailing custom in putting her coat upon 
the rack, she did so in negligent disregard 
of the plain warnings of the defendant. A 
reasonable person would not have left an 
expensive fur coat unguarded in a room to 
which many people had access.—Corrigan 
et al. v. San Marcos Hotel Company. United 
States Court of Appeals for the Ninth Cir- 
cuit. June 1, 1950. 18 CCH NEGLIGENCE 
Cases 384. 


Borrowed Servant 


Plaintiff was called by the lessee of a 
building to repair a door. After an inspec- 
tion of the premises, the plaintiff instructed 
an employee of the defendant lessee to di- 
rect traffic. The reason for this request was 
that the door consisted of two parts and 
could be raised; the plaintiff told the em- 
ployee to direct traffic through the part 
of the door on which he was not working. 
He also told him not to raise the door. 
While the plaintiff was working on a ladder, 
an employee of the defendant raised the 
door, knocking the plaintiff off the ladder. 
Plaintiff alleged that it was the negligence 
of the borrowed servant in failing properly 
to direct traffic that caused his injury. De- 
fendant appealed from an adverse judgment, 
claiming that the negligent employee was 
the plaintiff's servant. 


The reviewing court affirmed the judg- 
ment for plaintiff. The test was who had 
the right to control and not whether super- 
vision and control were actually exercised. 
Only the defendant had the right to control 
the employee, as it was the defendant that 
employed the employee and paid him. The 
act of the plaintiff in giving directions to the 
employee did not make him the servant of 
the plaintiff; he still remained the servant 
of the defendant.—Beitz v. Hereford et al 
Kansas Supreme Court. July 8, 1950. 18 
CCH Nec iicence Cases 554. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH—ACCIDENT 





LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 


by CCH LIFE INSURANCE REPORTS 





Labor Union May Divest 
Beneficiary of Her Rights 


Plaintiff sought to recover upon a group 
policy issued to the deceased when he was 
a member of the teamsters’ union. She had 
been designated by the deceased as his 
beneficiary under the master policy issued 
to the union by the defendant insurance 
company on or about July 1, 1947. At that 
time there was no restriction upon who 
might be named as beneficiaries, and plain- 
tiff was not related to the insured either by 
blood or marriage. 


The insurance company deposited the pro- 
ceeds of the policy into the registry of the 
court and disclaimed further interest in those 
moneys. Adverse claimants to the fund 
were the minor children of the deceased 
by a former marriage. 


The master policy at all times provided 
successive preference beneficiaries in the 
event that no beneficiary was designated. 


An amendment to the bylaws of the 
union which became effective November 4, 
1947, limited and restricted permissible bene- 
ficiaries to members of a designated class 
(wife, child or children, father, mother, 
brother or sister). 


The insured died November 


21, 1947. 


The policy contained the usual provision 
that it should constitute the entire contract 
between the partics and that no change 
should be valid unless approved by an ex- 
ecutive officer of the company and endorsed 
upon the policy. 


The defendant children relied upon the 
Oregon statutes concerning fraternal benefit 
associations, which restrict payment of death 
benefits to members of a designated class. 


Held: For the defendant children. Al- 
though the union is not a fraternal benefit 
society within the meaning of the statute, 
the statute nevertheless establishes the valid- 
ity of the union’s bylaw. The designation 
of plaintiff as beneficiary therefore became 
invalid upon the enactment of the bylaw, 
and the children are entitled to the fund as 
successive beneficiaries. 


Life, Health—Accident 


The opinion contains an interesting dis- 
cussion of group policies issued to labor 
unions: “Group insurance policies entered 
into between insurance companies and labor 
unions for the benefit of the members are 
relatively new in our economic history. 
Although familiar landmarks in established 
contract and insurance law give some aid 
in resolving new issues like this one which 
inevitably arise from time to time, we pre- 
fer to guard against a too-strict application 
of old rules and concepts which were evolved 
to resolve yesterday’s controversies—rules 
which may fail to consider and allow for 
new elements and circumstances. The law 
still retains its fluid and viable character 


“When a man joins a labor union (or 
almost any other democratically controlled 
group), necessarily a portion of his individ- 
ual freedom is surrendered for the benefit 
of all members. He accepts the will of the 
majority of the members in order that he 
may derive the advantages to be gained 
from the concerted action of all. Just as 
the enactments of the legislature bind all of 
us, so the constitution and by-laws of the 
union (unless contrary to good morals or 
public policy, or otherwise illegal), which 
are duly enacted through democratic proc- 
esses, bind all of the members. If a mem- 
ber of a union dislikes the provisions of 
the by-laws he may seek to have them 
amended or may withdraw from the union; 
otherwise he must abide by them. It is not 
the function of courts to decide the wisdom 
or propriety of legitimate by-laws of a trade 
union.”—Dyer v. Occidental Life Insurance 
Company et al. United States Court of 
Appeals for the Ninth Circuit. May 5, 1950 
14 CCH Lure Cases 388. 


Cessation of Insurable Interest 
Does Not Avoid Policy 


Plaintiff sought to recover the proceeds of 
a policy of insurance upon the life of his 
deceased brother. The defendant “wife” 
was designated as beneficiary and the pro 
ceeds had been paid into court pending th« 
outcome of this suit. 
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Plaintiff alleged that defendant, unknown 
to the insured, had obtained a divorce from 
him prior to the issuance of the policy, and 
that she therefore had no insurable interest. 
Evidence introduced by the defendant tended 
to show that she had invested her separate 
funds in the insured’s business and that 
their business relations had continued until 
the death of the insured. 


Held: For defendant. “Where the in- 
surer recognizes the policy as valid and 
pays into court the proceeds thereof, a third 
person, such as the personal representative 
of the insured, cannot take advantage of the 
want of insurable interest. Whether 
or not the parties were divorced or mar- 
ried, the undenied business relation of the 
two may have been the basis for an insur- 
able interest between them, particularly at 
the time the policy was taken out. A policy 
is not avoided by the cessation of the insur- 
able interest unless such be the necessary 
effect by the provisions of the policy itself.” 
—Speroni v. Speroni. Illinois Supreme Court. 
March 22, 1950. 14 CCH Lire Cases 390, 


Warranties Held Binding 
Upon Minor 


The deceased insured, when he was six- 
teen years of age, falsely stated in the 
application for insurance that he had not 
consulted or been treated by a physician 
within the previous five years. 


In this action against the insurer, the 
beneficiary argued that the insurer should 
not be allowed to avoid liability on the 
ground of fraud since the insured was a 
minor when he made*the statements. 


Held: For the defendant insurer. “If a 
minor makes express warranties in a con- 
tract upon which the other contracting party 
relies and which materially affect the ac- 
ceptance of the risk or the hazard assumed 
by it, if the minor attempts to enforce the 
contract he must stand upon it in its en- 
tirety and is in no better position than an 
adult would be under similar circumstances. 
The law relating to the enforceability of 
contracts with minors has been evolved for his 
protection and not as an instrument through 
which he may defraud others.” — Modern 
Woodmen of America v, Stevens. Arizona 
Supreme Court. june 19, 1950. 14 CCH 
Lire CAsEs 447, 
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Trust Agreement Governs Right 
of Insured Employee to Policies 


Plaintiff employee was insured under four 
life policies which were issued under the 
terms of a pension trust set up between his 
employer and the trustees. The policies 
were delivered by the defendant insurance 
company to the defendant employer, who 
paid the premiums. However, federal in- 
come tax regulations required the employee 
to treat a portion of the premium payments 
as present taxable income. One of the terms 
of the trust agreement provided that if the 
insured should enter the employ of a com- 
petitor of the employer, all rights of the 
insured and his designated beneficiaries 
should terminate. 


About two years after the trust was set 
up, plaintiff voluntarily resigned from his 
employment and began working for a com- 
petitor. The defendant insurance company 
then paid the cash surrender value of the 
policies to the trustees. The employee and 
his beneficiaries brought this action against 
the insurance company, the trustees and the 
employer, tendering the cash surrender value 
and seeking to recover the policies. 


Held: For the defendants. “The fact 
that the employer, pursuant to regulations 
of the Bureau of Internal Revenue, credited 
to insured a portion of the total premium 
paid on the policies for death benefits does 
not alter the trust agreement to which in- 
sured expressly assented.”—Jacobus et al. v. 
Massachusetts Mutual Life Insurance Com- 
pany et al. United States District Court, 
Western District of New York. April 5, 
1950. 14 CCH Lire Cases 378. 


What Constitutes 
‘Payment in Advance’’? 


Plaintiff sought to recover an additional 
amount under a health and accident policy 
which provided an annual increase of $250 
per year upon payment in advance of the 
premium due. The insured paid the pre- 
miums in quarterly installments and the in- 
surer contended that such payment did not 
invoke the beneficial provision of the policy 
Plaintiff also sought statutory damages for 
vexatious refusal to pay. 


On the face of the policy in large type 
were the words: “TEN YEAR ANNUAL 
INCREASING POLICY.” The policy con- 


tained the following provisions: 
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“After the first year’s premium has been 
paid, each year’s renewal premium paid in 
advance on this policy shall add Two Hun- 
dred Fifty Dollars to the death benefit until the 
same amounts to Five Thousand ($5,000.00) 
Dollars.” 


“(d) the copy of the application attached 
hereto is hereby made a part of this con- 
tract and this policy is issued in considera- 
tion of the statements made by the Insured 
in the application and the payment in ad- 
vance of Twenty-Two... ($22.00) Dollars 
as first payment; and the payment in ad- 
vance and acceptance by the Association of 
premiums of Twelve ($12.00) 
Dollars Quarterly . thereafter, be- 
ginning with Dec. 1, 1938, is required to 
keep this policy in continuous effect... .” 


Held: (1) The policy grants the increased 
benefit whether premiums be paid in full in 
cash at the beginning of the year or paid 
in advance by quarterly installments. If 
this was not intended, there is ambiguity 
which must be construed in favor of the 
insured. 


(2) No damages will lie for vexatious 
refusal to pay. At least one case has held 
the insurance company not liable for the 
larger amount on facts like these, and here 
the insurance company offered to pay the 
face amount of the policy and stipulated all 
the facts for a judicial decision —Hobbs v 
Mutual Benefit Health & Accident Associa- 
tion. United States District Court, Western 
Division of Western District of Missouri. 
May 11, 1950. 14 CCH Lire Cases 383. 


Estoppel by Past Conduct 


Defendant issued the plaintiff a life insur- 
ance policy which provided for quarterly 
premium payments. For four years, plain- 
tiff promptly paid all premiums. Then plain- 
tiff paid the quarterly payment due De- 
cember 17 on January 27 of the following 
year, Later, plaintiff paid the quarterly pay- 
ment due March 27 by a check which was 
received by the defendant in April and re- 
tained until June 17. At that time the de- 
fendant notified the plaintiff that her insurance 
had lapsed. 


The court held that the policy had not 
lapsed. Defendant was estopped, by its con- 
duct in keeping the check without notifying 
the insured, from claiming a forfeiture of 
the policy—American National Insurance 
Company v, O'Dell. Texas Court of Civil 


Life, Health—Accident 
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1950. 14 CCH 


Appeals. Filed June 8, 
Lire Cases 544, 


Guardian's Appointment Not 
Proof of Total Disability 


- Plaintiff insurer had insured the ward of 
the defendant guardian under a life insur- 
ance policy which contained a provision for 
the payment of monthly sums in the event 
of total disability. A guardian was ap- 
pointed for the insured, subsequent to the 
issuance of the policy, under the provisions 
of a statute which provided for such ap- 
pointment when a person was so mentally 
defective that he was unable to take care of 
himself or his property. After this appoint- 
ment, insured continued personally to 
operate an active, successful and profitable 
business. The plaintiff insurance company 
alleged that the insured was not totally 
disabled. 


Defendant, on appeal from an adverse 
judgment, contended that the appointment 
of a guardian was conclusive evidence that 
the insured was totally disabled. 


The reviewing court was of the opinion 
that the appointment of the guardian had not 
granted to the insured any greater right to 
receive the total disability benefit than if he 
were a sane man: ‘The fact that the insured 
conducted an active, profitable business was 
proof that he was not totally disabled. Judg- 
ment for plaintiff affirmed—Guardian Life 
Insurance Company v. Union Trust Company, 
et al, Pennsylvania Superior Court. Filed 
July 20, 1950. 14 CCH Lire Cases 543. 


Insured Must Know 
Agent's Authority 


Plaintiff’s decedent was indebted to a bank 
and at the suggestion of the latter, the de- 
ceased took out a group life insurance policy 
and made the bank the beneficiary. The 
policy, but not the application, contained an 
aviation limitation clause which provided 
that no benefits were to be paid for death 
sustained while flying in a noncommercial 
airplane. The deceased, an air force officer 
in uniform, was killed while on an army fly- 
ing mission. The plaintiff, wife of the de- 
ceased, alleged that the insurance agent told 
her and her husband that the maturity value 
would be payable if her husband should be 
killed while flying in the service. The mas- 
ter policy, under which the group insurance 
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policies were issued, specifically provided 
that no agent could alter the contract. 


Plaintiff contended that the representa- 
tion made by the agent and the fact that the 
aviation limitation clause was not in the ap- 
plication for the policy constituted sufficient 
evidence to sustain her case. 


Held: Judgment for defendant. The limi- 
tation on the agent’s authority was binding 
on the plaintiff's decedent. The deceased 
was required to know the limited nature of 
the agent’s authority. Further, the deceased 
was under a duty to read the policy when he 
received it; if he had done this, he would 
have noticed the aviation limition clause.— 
Broidy v. State Mutual Life Assurance Com- 
pany of Worcester, Massachusetts, et al. 
United States District Court, Eastern Dis- 
trict of New York. June 27, 1950. 14 CCH 
Lire Cases 534. 


Premium for NSLI Reinstatement 
Applies Prospectively 


Plaintiff sought to recover the proceeds 
of the National Service Life Insurance policy 
issued to her husband. The insured was 
issued a policy while he was in the service. 
Insured allowed this policy to lapse after 
he got out of service. The veteran then 
made application to reinstate the policy. 
The application required the veteran to sub- 
mit premiums for two months with the ap- 
plication. The application, accompanied by 
premiums for two months, was mailed on 
January 31 and received by the Veterans 
Administration on February 4. Thereafter 
the veteran mailed checks to the Veterans 
Administration dated February 27, April 3 
and April 30 for monthly premiums. On 
April 30, after the premium check of the 
same date had been mailed, the insured died 
of a heart attack. The widow’s application 
for payment was refused. 


The government refused to pay on the 
following grounds. Since the reinstating 
check containing two months’ premiums was 
dated January 31, the government applied 
one month’s premium to the month in which 
the veteran had allowed his orignial insur- 
ance to lapse—the grace period. The sec- 
ond month’s premium was applied to the 
month of January because the application 
was made during this month. The govern- 
ment than applied the February 27 check 
to February. No check was received during 
March and therefore the policy lapsed on 
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April 1. The payments made after April 1 
did not reinstate the policy. 


The insured was under the belief that the 
reinstating premium was applied to the 
month of February since the application was 
not received by the government until Feb- 
ruary. Under this view, the check dated 
February 27 was a premium not for Febru- 
ary, as the government contended, but for 
March. 


The issue presented to the court was 
whether the government was correct in ap- 
plying the reinstating premium to January. 


Held: Judgment for plaintiff. The statute 
that required that two monthly premiums 
be tendered with the application did not pro- 
vide how they should be applied. “It was 
solely by virtue of some departmental rule 
or custom that the application of the second 
premium was made to the month in which 
‘the application was made’.” This was an 
arbitrary practice. The court reasoned that 
there was no sense in applying the premium 
to January since that month was already 
past and the veteran no longer needed insur- 
ance protection for that month.—Collier v, 
U.S. United States District Court, Western 
District of Virginia. May 3, 1950. 14 CCH 
Lire CAses 560. 


Payment of Premiums 
by Third Party 


Defendant issued a life insurance policy 
which named the plaintiff as beneficiary. 
The insured while in service authorized pay- 
ment of the premiums from his pay. Later 
insured rescinded the authorization but the 
government, without authority, continued to 
make payments to the defendant until the 
death of the insured. 


Defendant appealed from an adverse judg- 
ment on the ground that the policy was not 
in force at the death of the insured because 
of the unauthorized premium payments by 
the government. 


Held: Judgment for plaintiff affirmed. It 
was, from the insurer’s point of view, imma- 
terial who paid the premiums. Payment by 
a third party was sufficient. Upon the death 
of the insured the beneficiary was entitled 
to payment since the policy was issued and 
the premiums were paid and retained.— 
Atlas Life Insurance Company v. Davis. Okla- 
homa Supreme Court. October 3, 1950. 14 
CCH Lire Cases 580. 
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FIRE AND CASUALTY 





FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 
by CCH FIRE-CASUALTY INSURANCE REPORTS 





Removal of Downspout 
Not Structural Alteration 


Defendant insured the plaintiff under an 
Owners’, Landlords’ and Tenants’ Policy 
which covered the legal liability of the plain- 
tiff for damages for loss of services for 
which the insured was liable on account of 
bodily injury sustained by any person, caused 
by an accident and arising out of the owner- 
ship, maintenance or use of the premises 
described in the policy. Excepted from cov- 
erage under the policy was any liability im- 
posed on the insured resulting from structural 
alterations, new construction or demolition 
work. 

While the policy was in force, the insured 
entered into an oral contract for certain 
work on the assured premises. This work, 
in general, consisted in putting on a new 
asbestos roof, asbestos shingles on the sid- 
ing, removing a decayed downspout and 
replacing it with a new one, removing a 
wooden porch and replacing it with a con- 
crete slab, and changing a couple of windows 
into doors. The old downspout was removed 
and no new one was installed prior to the 
time of the accident. 


A tenant of the insured stepped on some 
ice on the private sidewalk leading from 
the public sidewalk to the house and sus- 
tained bodily injuries. The ice apparently 
accumulated from drippings from melting 
ice and icicles on the roof. Had a proper 
downspout been in place, the ice perhaps 
would not have accumulated. 


The tenant sued the landlord and recov- 
ered judgment. The landlord demanded in- 
demnification of the insurance company in 
this action. The insurance company de- 
fended on the ground that it was not liable 
because the accident and resultant injury 
came within that portion of the policy which 
excluded injury or death caused by or 
“through structural alterations, new con- 
struction or demolition work ... .” 


Held: For the plaintiff insured. “Remov- 
ing a worn out downspout and replacing it 
with a new one, or covering defective siding 
with new siding, constitutes a repair and not 
a Structural alteration. Since the injury oc- 
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curred and resulted from these operations, it 
follows that the injury was not caused by or 
through any structural alterations of the 
building.”—Hawkeye Casualty Company v. 
Frazier. United States Court of Appeals, 
Tenth Circuit, July 6, 1950. 7 CCH Fire 
AND CASUALTY CASEs 218. 


Proof of Loss— 
Measure of Damages 


Defendant appealed from a judgment 
entered on a verdict for plaintiffs in the 
amount of $1,600 in a suit to recover for a 
fire loss under a policy of fire insurance. 
Defendant argued that a sworn proof of 
loss had not been filed within the required 
sixty days and that the damages awarded 
were excessive. 

The insured property was a single-family 
dwelling. It was constructed in 1939 in 
the style of old English architecture and 
was covered with a thatch roof consisting of 
a layer of felt and an inch to two-inch 
thickness of thatch. The thatch was im- 
ported from India and processed in this 
country and had not been available in the 
United States since the beginning of World 
War II. The fire destroyed about 1/16 of 
the entire roof area. 


The policy in the amount of $10,000 in- 
sured the plaintiffs against all direct loss by 
fire to the extent of the actual cash value 
of the property at the time of loss, not to 
exceed the face amount of the policy nor 
what it would then cost to repair the prop- 
erty with materials of like kind and quality. 
The policy also required submission to the 
insurer of proof of loss. 


No proof of loss was submitted by the 
plaintiffs. On the morning after the fire 
they notified their insurance broker of the 
loss. Shortly thereafter they received a call 
from an adjuster representing defendant who 
thereafter personally inspected the premises. 
Plaintiffs and the adjuster negotiated for a 
settlement but came to no agreement. The 
adjuster and one of the plaintiffs both testi- 
fied that nothing was ever said during these 
conversations about filing the proof of loss 
required by the policy. 
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The adjuster had contacted the roofer who 
installed the roof, and he told the adjuster 
that if the thatch could be obtained, it would 
cost about $200 for material sufficient to repair 
the damage. Having previously offered the 
plaintiffs $100, the adjuster then raised his 
offer to $200. The plaintiffs refused this offer 
also and submitted estimates to the adjuster 
for the replacement of the entire roof, one 
for $3,800 and one for $3,300. When no 
settlement could be reached, plaintiffs brought 
this action. 


A witness testified for plaintiffs that, im- 
mediately before the fire, the property was 
worth about $33,500; that immediately after 
the fire, with an asbestos type roof, it was 
worth about $30,000; and that with a partly 
thatched roof and about two or three squares 
of some other type roof it would then have 
been worth about $25,000. 


The reviewing court affirmed the judgment 
for plaintiffs. (1) The requirement for filing 
proof of loss was waived by the adjuster’s 
investigating the premises, viewing the dam- 
age to the roof, contacting roofers for esti- 
mates of damage, making two offers of 
settlement and failing to state that the offers 
were dependent upon the formal filing of 
proof of loss. (2) There was substantial 
evidence to support the amount of damages 
awarded. Since thatch could not be obtained, 
the proper measure of damages was between 
the actual cash value of the property imme- 
diately before the fire and immediately there- 
after—Lewis et al. v. Fire Association of 
Philadelphia, United States Court of Appeals 
for the Seventh Circuit. June 30, 1950, 7 
CCH Fire anp Casuatty Cases 216. 


Withdrawal of Appraiser 


A policy covering loss from windstorm 
and hail on described prpperty provided for 
an appraisal and some kind of arbitration. 
After loss, plaintiff policyholders requested 
an appraisal, named A as their appraiser and 
so notified defendant insurer. After the de- 
fendant named B as its appraiser, the two 
appraisers then named X as umpire. The 
three made a thorough inspection of the 
premises, but could not agree upon the 
amount and extent of the damages. When 
the umpire would not express his opinion 
privately to B in this respect, B resigned 
and refused to act and so notified the um- 
pire, the other appraiser, the plaintiffs’ at- 
torney and the defendant. The defendant 
failed thereafter to name another appraiser, 
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and plaintiffs’ damages were assessed by the 
jury in this action. 


On appeal, the defendant argued that the 
condition precedent in the policy requiring 
an appraisal had not been fulfilled. 


Held: Judgment for plaintiffs affirmed. 
Plaintiffs were deprived of appraisal and 
arbitration through no fault of their own. 
In failing to name another appraiser, de- 
fendant committed a breach of good faith 
and thereby waived the condition precedent 
in the policy—Continental Fire & Casualty 
Insurance Corporation v, Surber et ux. Texas 
Court of Civil Appeals. June 30, 1950. 7 
CCH Fire Ann CAsuatty CAses 209. 


Total Loss 
Held Question for Jury 


Plaintiff sought to recover under a fire 
insurance policy covering the plaintiff’s 
home and furnished goods. Plaintiff’s home 
was in the path of a flood. A fire occurred 
after plaintiff left his home to escape the 
flood. Witnesses testified that the house 
burned for some time, that most of the house 
was aflame, and that the roof fell in. At 
that time the water was about three feet 
deep around plaintiff's home. No witness 
saw the fire terminate. 


After judgment was entered for the plain- 
tiff, the defendant appealed on the grounc 
that the plaintiff had not proved that he 
sustained a total loss. 


Held: Judgment for plaintiff affirmed. 
Whether or not there was a total loss was 
a question of fact for the jury. The jury was 
warranted in finding that there was a total 
loss. Assuming that the water extinguished 
the fire when it reached the water level, all 
that could have remained standing was the 
floor and eighteen inches of the walls and 
the concrete foundation. In order to con- 
stitute a total loss within the meaning of the 
policy, “it is not necessary that all the 
material entering into the building be ab- 
solutely and physically destroyed,” for there 
can be a total loss ot a building as long as 
the remnant of the structure, standing in 
place, is not reasonably adapted for use as 
a basis upon which to restore the building 
to the condition in which it was before the 
injury.—Lincoln County Mutual Fire Insur- 
ance Company v. Smith. Texas Court of 
Civil Appeals, Second Supreme Judicial Dis- 
trict. June 30, 1950. 7 CCH Fire anp Cas- 
UALTY Cases 230. 
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Friendly Fire 


Plaintiff brought this action to recover on 
a fire insurance policy covering his home, 
which was heated by an oil burning furnace. 
While the policy was in effect, certain parts 
of the furnace became badly overheated and 
caused a fire in the combustion space inside 
the furnace. The subsequent overheating 
caused damage to the paint on the exterior 
of the furnace. Plaintiff's cause of action 
was predicated upon the damage done to 
the exterior paint. 


The trial court gave judgment for the de- 
fendant. Plaintiff, on appeal, contended 
that the fire was within the scope of the 


policy and that he should have recov- 
ered damages. 
Held: Judgment for defendant affirmed. 


Defendant company was liable only for hos- 
tile fires. A fire that was restricted to the 
combustion part of a furnace was a friendly 
fire and not within the contemplation of the 
contract of insurance. Defendant was not 
liable for external damages where there was 
no external ignition—Spare et al. v, Glens 
Falls Insurance Company. Connecticut Su- 
preme Court of Errors. Filed July 11, 1950. 
7 CCH Fire Anp Casuatty CAseEs 235. 


Mortgagee’s Rights 
Under Standard Mortgagee Clause 


Plaintiff held a mortgage on a building 
that was insured against fire loss. The policy 
issued by the defendant insurance company 
contained a New York standard mortgagee 
clause providing that any loss or damage 
under the policy was to be paid to the plain- 
tiff mortgagee in proportion to its interest 
and that no act or neglect by the mortgagor 
was to affect the mortgagee’s interest. Mort- 
gagor’s building was damaged by fire and, 
without consulting with the mortgagee, the 
mortgagor and the insurer appraised the loss 
and agreed upon this valuation. Upon learn- 
ing of this, plaintiff rejected the insurer’s 
offer, 

The trial court held that the plaintiff mort- 


gagee was bound by the appraisal made by 
the mortgagor and insurer. 


The reviewing court reversed the judg- 
ment of the trial court. This type of fire 
insurance policy created an independent in- 
surance of the mortgagee’s interest. This 
distinct and separate interest gave to the 
mortgagee, in the event of loss, a right to 


Fire and Casualty 


notice and the opportunity to participate in 
an appraisal, if he were to be bound by such 
an appraisal. The mortgagee was not bound 
by the acts of the mortgagor and the insurer 
in the absence of such notice and participa- 


tion —Syracuse Savings Bank v. Yorkshire 
Insurance Company, Ltd., et al. New York 
Court of Appeals. July 11, 1950. 7 CCH 


FirE AND CASUALTY CASEs 246. 


Excess Insurance Not Liable 
Until Specific Exhausted 


Insured had its property covered against 
fire loss by Insurance Companies A, B and 
C. The insurance contracts issued by A and 
3 were standard fire insurance policies which 
provided fixed and inflexible coverage for 
which definite premiums were paid. They 
were known as “specific insurance.” Both 
the policies issued by A and B contained 
an apportionment of loss clause—the com- 
panies were to pay only a proportional share 
of the loss in relation to the total insurance. 
The policy issued by C was an “excess” 
policy which excluded from its coverage any 
peril “which at the time of any loss is 
insured by ‘specific insurance’... until the 
liability of such ‘specific insurance’ has been 
exhausted, and then shall cover only such 
loss or damage as may exceed the amount 
due from such ‘specific insurance’.” 


The insured’s stock was destroyed by fire. 
The insurance companies were not in agree- 
ment as to their shares so they agreed to 
reimburse the insured proportionally and 
to adjust their claims later. The insured 
brought this action on behalf of C, to recover 
the difference between the amount paid by 
C and the amount C should have paid. 


After an adverse judgment, the plaintiff 
insured appealed on the ground that C was 
not liable for any amount until after the 
specific insurance provided by A and B had 
been exhausted. 


Held: Judgment for defendant insurance 
companies reversed. Excess or surplus in- 
surance was a form of indemnity. By its 
terms it did not become operative until the 
prior specific insurance had been exhausted. 
Excess insurance ‘was intended to supple- 
ment specific insurance, and attached only 
when the latter ceased to cover the risk. The 
provision for apportionment was only appli- 
cable to the specific insurance and not to the 
excess insurance. A provision in A and B 
insurance companies’ policies as to appor- 
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tionment did not bind C since no such 
provision was included in its policy.— 
Gillies et al. v. Michigan Miller Mutual Fire 
Insurance Company, et al. California District 
Court of Appeal, Second District, Division 
Two. August 1, 1950. 7 CCH Frre Anp 
CASUALTY CASEs 257. 


No Compromise After Attachment 


A corporation had its machinery, equip- 
ment and stock of goods insured against fire 
by the defendant insurance company. This 
policy contained a clause which provided for 
any loss under the policy to be paid to a 
bank. The insured was indebted to the bank. 
Fire destroyed the insured’s entire plant and 
stock of goods. The insured was also in- 
debted to the plaintiff. The original claim 
filed by the insured was in excess of the debt 
owed to the bank. Plaintiff sued the insured 
and in the proceedings had an attachment 
executed against the defendant insurance 
company. The insurance company, with full 
knowledge of the attachment, compromised 
the insured’s claim for approximately what 
the insured owed the bank and paid the bank 
this sum. 

Plaintiff's appeal from an adverse judg- 
ment presented these issues to the court: 
(1) whether the insured had an interest in 
the proceeds which was subject to attach- 
ment and (2) whether the insurance com- 
pany had a right after the attachment to 
compromise and settle its liability to the 
insured. 

The reviewing court was of the opinion 
that the trial court was in error. (1) The 
insured had an interest in the proceeds 
which was subject to attachment. The clause 
in the policy which provided for any loss to 
be paid to the bank ditl not create a new 
and independent contract between the insur- 
ance company and the bank. The party 
named, the bank, did not recover in the 
event of loss as the party insured, but as the 
beneficiary under the policy in the right of 
the insured. Such a clause did not operate 
as an assignment of the policy. 


(2) The demand of the insured could not 
be settled by the insurer. After the service 
of the writ of attachment, the insured corpo- 
ration’s interest in the proceeds of the policy 
was in custodia legis and the insurer became 
a mere stakeholder. It had not, without the 
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order of the court, power to pay the at- 
tached debt or to do any act which would 
injure the rights of the attaching creditor. 
After the attachment, the corporation “had 
no right which it could compromise. Judg- 
ment for defendant reversed.—Charles R 
Allen, Inc. v. Rhode Island Insurance Com- 
pany. South Carolina Supreme Court. Filed 
July 6, 1950. 7 CCH Fire Anp CASUALTY 
Cases 241. 


“Loss by Fire’’ Is Generic Term 


This action was brought by the lessor of 
a building against the lessee to recover dam 
ages for the alleged negligence of the de 
fendant’s servant in causing a fire which 
resulted in the destruction of the leased 
building. The parties to the lease provided 
that the lessee should not be liable to pay 
for “loss by fire.” This was because it was 
understood between them that fire insurance 
was to be taken out and that a fire insurance 
company was to pay for any “loss by fire” 
that occurred on the premises during the 
term of the lease. The cost of the insurance 
was paid by the lessee by an appropriate 
addition to the rent. 

The jury’s verdict was that the servant of 
the defendant was negligent and that sucl 
negligence was the proximate cause of the 
damage. The trial court interpreted the 
lease provision to mean that the tenant 
should not be liable for loss by fire when the 
fire was caused by acts other than the negli- 
gence of his servant. 


The reviewing court was of the opinion 
that the defendant was not liable. The trial 
court was not warranted in strictly constru 
ing “loss by fire.” The parties intended to 
protect the defendant from any loss by fire 
The lease and the conduct of the parties 
“unequivocally expressed the mutual inten- 
tion to relieve the tenant from loss by fire 
regardless of negligence and the provisions 
fully preserved the relation of the lease to 
the mutual understanding that loss by fire 
was to be covered by fire insurance.” Judg- 
ment for plaintiff reversed—General Mills, 
Inc. v. Goldman, Indiana Lumbermens Mutual! 
Insurance Company of Indianapolis, Indiana. 
United States Court of Appeals for the 
Eighth Circuit. September 19, 1950. 7 CCH 
Fire AND CASUALTY CAsEs 268. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
by CCH AUTOMOBILE INSURANCE REPORTS 





Host’s Liability 


Plaintiff brought this action for the wrong- 
ful death of her husband, charging that the 
decedent was a guest of the defendant in 
an automobile wrongfully operated by the 
defendant in a wilful and wanton manner. 
At the close of plaintiff’s case, the court di- 
rected a verdict in favor of defendant and en- 
tered judgment thereon. Plaintiff appealed. 


The facts were that defendant was driving 
his car on a gravel road about twelve to 
fourteen feet wide. He was accompanied 
by the decedent, who sat beside him. Each 
man owned a hunting dog, and the two dogs 
had been placed in the rear seat of the car 
until defendant and decedent should reach 
the point where they planned to take them 
out for field training. The two dogs in the 
rear seat caused a disturbance. Decedent 
turned around and attempted to separate the 
dogs. Defendant, who was then driving 
about twenty-five to twenty-seven miles per 
hour, also turned his body to join in the 
attempt. He held the steering wheel in his 
left hand, took his foot off the accelerator, 
and reached toward the rear of the car with 
his right hand, at the same time calling to 
his dog to behave. He lost control of the 
car, which ran off the road and crashed 
into a tree, causing injuries to decedent 
which resulted in his death. 

Held: Judgment for defendant affirmed. 
Even if it be true that defendant was guilty 
of wilful and wanton misconduct in allow- 
ing the two strange dogs to be placed to- 
gether in the car, the decedent was guilty 
of equal wilful and wanton misconduct.— 
Lane, Administrator v. Bobis. Illinois Appel- 
late Court, Third District. March 3, 1950. 
33 CCH AvuTOMOBILE Cases 683. 


Scope of Employment 


In appealing from an adverse judgment, 
defendant argued that there was no substan- 
tial evidence to support the jury’s finding 
that the driver of defendant’s truck at the 
time of the accident was within the scope 
of his employment, but that the driver was 
on a mission of his own and using defend- 
ant’s truck without authority. 


Automobile 


Defendant was in the business of deliver- 
ing mail to and from trains and in other 
delivery business in Pine Bluff, Arkansas. 
He operated both day and night.and his 
employees had no fixed hours, but continued 
to work until deliveries were completed. 
The accident occurred about 5:30 a. m., 
about a mile from Pine Bluff, when X was 
driving defendant’s truck. A was the night 
driver and X was his helper. Y was a day 
driver and X’s brother. The truck in ques- 
tion was being used for both day and night 
deliveries. X and Y lived together in an 
apartment in Pine Bluff and, at the time 
of the accident, X was driving the truck 
to their apartment for Y’s use as day driver. 
There was evidence that, on prior occasions, 
either A or X had delivered the truck to 
Y, but the extent of this practice and whether 
it was authorized were matters in direct 
dispute. 


Held: Judgment for plaintiff affirmed. 
“When it is shown that the automobile caus- 
ing the damage belonged to the defendant 
and was operated at the time by an em- 
ployee, as here, there is created a reasonable 
presumption that the employee driver was 
acting within the scope of his employment 
at the time of the collision. This presump- 
tion is rebuttable and may be overcome by 
the defendant and is a question for the jury 
to determine.”—Langston v. Harper. Arkan- 
sas Supreme Court. March 6, 1950. 33 
CCH Avutomosite Cases 654. 


Person Transferring from One Bus 
to Another Is a Passenger 


The dispute in this case centered upon 
the degree of care which the defendant com- 
mon carrier owed the plaintiff under the 
peculiar facts of the case. 


On a dark winter night plaintiff, knowing 
his destination only by name and unacquainted 
with the territory covered by the route, en- 
tered the defendant’s bus at Elizabeth, New 
Jersey, paid his fare and told the driver he 
wanted to go to Barber. Plaintiff was car- 
ried beyond his destination and was let out 
at Perth Amboy, where he entered another 
of defendant’s busses. He asked the driver 
of that bus whether it went to Barber and 
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was toid that it did. He explained that he 
had just been carried beyond Barber and 
wanted to go there, and the driver said he 
would let*him out at that place. Plaintiff 
paid his fare, took his seat and the bus 
started. 


Despite additional reminders to the driver, 
plaintiff was again carried beyond Barber. 
However, the driver signaled a bus going 
in the opposite direction and both busses 
stopped, in such a relative position that, 
in effect, the roadway space available for 
moving traffic was narrowed by the width 
of the two vehicles. The driver of the first 
bus told the driver of the second that he 
had a passenger for him; that he wanted 
the passenger taken back to Barber because 
he had “overridden.” He also told plaintiff 
to go around the front of the bus on which 
he then was and get on the other bus. The 
plaintiff was unaware that the point on the 
highway where the busses were stopped was 
not a regular transfer point. It was near 
a bend in the road at a point about one 
hundred sixty feet up a three-hundred-foot 
grade over a railroad overpass. 


Plaintiff, following directions, got off, and 
passed around the front of the first bus in 
the direction of the second. As he did so, 
the two drivers were in conversation with 
each other. His view of approaching traffic 
was obstructed because of the angle at which 
the first bus was placed. He cautiously 
walked towards the second bus and saw the 
headlights of a car, then distant about one 
hundred fifty feet, coming rapidly from his 
left. He did not try to complete the crossing 
lest he could not make it; he hesitated to 
retreat fully into the path of the bus he 
had just left lest that vehicle start up and 
hit him. So he stepped back close to that 
bus but not in its way. He was struck by 
the oncoming car and seriously injured. 


He brought this suit against the carrier 
and the car-driver. The jury returned a 
verdict for plaintiff as against the defendant 
carrier, but a verdict of nonsuit in favor of 
the car-driver. Defendant carrier now al- 
leges error in the refusal of the court to 
direct a verdict for the defendant, arguing 
that it had no greater duty than to deposit 
the passenger at a point that would enable 
him safely to reach the side of the road 
at the right of the bus. 


Held: Judgment for plaintiff affirmed. “The 
duty of the defendant did not end with 
delivery at a point where access could safely 
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be had to the roadside on the right. The 
passenger was acting under the personal 
direction and oversight of the driver. The 
ride was not ended when he alit. He was 
still in the physical presence, and was obey- 
ing the instructions, of the driver in the 
transfer from one to another of defendant’s 
vehicles, ... The jury might from the proofs, 
spell an invitation which placed upon the 
defendant an unmet duty to use care com- 
mensurate with the danger to be reasonably 
apprehended therefrom. The passing, in 
speed, of an automobile on the highway was 
a danger to be reasonably apprehended.”— 
Rourke v. Hershock, Public Service Coordi- 
nated Transport. New Jersey Supreme Court. 
Filed January 9, 1950. 33 CCH AUTOMOBILE 
CasEs 620. 


Court's Reference to Insurance 
Held Error 


Plaintiff, a child four years old, was in- 
jured while crossing a street, by an auto- 
mobile operated by the defendant. Trial was 
by jury with verdict and judgment for the 
defendant. Plaintiff brought error on the 
ground that the trial court should not have 
admitted two insurance policies into evi- 
dence and should not have made statements 
about the policies to the jury. 

The problem arose out of plaintiff’s at- 
tempt to prove an admission of liability by 
the defendant. Plaintiff's father testified that 
defendant said, “He would take care of all 
the damages.” Defendant, on redirect ex- 
amination, testified that plaintiff’s father 
asked whether defendant carried liability 
insurance and that defendant answered in 
the affirmative. 

The policies in question were offered by 
the defendant and received in evidence by 
the court, after which the court stated to 
the jury: “Ladies and Gentlemen, the de- 
fendant produced and offered in evidence 
the documents concerning what was referred 
to in the testimony of Mr. Tourangeau as 
—I don’t remember whether he put it ALA 
Insurance or ALA contract. Those docu- 
ments have been received in evidence. It 
will not be necessary for you to examine 
them. Sufficient be it for us to tell you that 
those documents do not provide indemnity 
for anything for which Mr. Tourangeau 
is being sued in this litigation.” 

Held: Judgment for defendant reversed, 
and cause remanded for new trial. The gen- 
eral rule is that whenever the admission of 
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a party is given in evidence against him, all 
that he said at the time, which tends to 
qualify or explain such admission is admis- 
sible. But that rule does not apply here 
since it was not necessary to inject insur- 
ance into the case in order for defendant to 
deny that he said he would take care of all 
the damages.—Wilbur, etc. v. Tourangeau. 
Vermont Supreme Court. February 7, 1950. 
33 CCH AvutOmosire Cases 577. 


Parked Truck Held 
Proximate Cause of Collision 


The driver of an automobile and his wife 
brought this action to recover for injuries 
sustained when his automobile collided with 
the rear left fender of a parked truck, 
headed in the same direction as the auto. 


The defendant driver of the west-bound 
truck had parked temporarily on the north 
side of the pavement, in order to go to the 
assistance of some women whose automobile, 
while traveling east, had had a tire blow 
out and who were unable to jack up the 
car in order to change the tire. The right 
wheels of the truck were on the shoulder 
of the road and the truck extended about 
six feet onto the pavement, leaving approxi- 
mately five feet, four inches of the north 
lane and all of the south lane (or about 
eighteen feet of the pavement) unobstructed. 
A side road came into the highway from the 
northeast about 100 feet behind the truck. 

Plaintiff driver of the automobile, when 
about half a mile from the parked truck, 
saw it and saw the disabled car on the south 
side of the highway with people standing 
around it. He then thought the truck was 
moving. He was driving forty to fifty miles 
per hour and was following another car at 
a distance of about 300 feet. As he ap- 
proached the truck, the car ahead of him, 
which obstructed his view of the truck, 
turned to the left to pass the truck, and 
it was his intention to follow that car. He 
was then about 500 feet from the truck and 
realized that it was standing. He and the 
driver of the car ahead of him had slowed 
down to thirty-five or forty miles an hour 
as they neared the truck, preparatory to 
passing it. When plaintiff was about 250 
feet behind the truck, an automobile sud- 
denly and unexpectedly came out of the 
side road about 150 feet ahead of him and 
moved across the highway to his left. He 
swung to his right to avoid that car, but 
did not apply his brakes until he was fifty 


Automobile 


feet from the rear of the truck, when he 
did apply them and turned his car to the 
left. The right front part of his car neverthe- 
less struck the left rear fender of the truck. 


After verdict for the plaintiff driver and 
his wife, the defendant truck driver and his 
employer brought this appeal on the ground 
that they should have been granted a di- 
rected verdict or judgment notwithstanding 
the verdict. They argued in substance that 
the evidence conclusively showed that plain- 
tiff driver knew of the presence of the truck 
long before he reached it; that he saw the 
car which came upon the highway from 
the side road in ample time to stop or slow 
down and thus avoid colliding with the 
truck; and that his failure so to do was 
negligence as a matter of law and the sole 
proximate, or at least a contributing, cause 
of the accident. 

The reviewing court affirmed the judgment 
for the plaintiffs, stating that, even if plain- 
tiff driver did not choose the best way to 
avoid the collision, the question of his neg- 
ligence was properly submitted to the jury. 
—Northern Liquid Gas Company et al. v. 
Hildreth et al. United States Court of Ap- 
peals for the Eight Circuit. February 23, 
1950. 33 CCH Automosite CASEs 566. 


Granting of New Trial 
Within Trial Court’s Discretion 


Defendant took his automobile to plain- 
tiff’s garage to have the lights repaired. An 
employee of plaintiff took the automobile to 
the second floor of the building. It was 
left in gear and the parking brake was not 
set. Defendant desired to check the direc- 
tional signal lights. At this time, the me- 
chanic employed by plaintiff was lying on 
his back on the floor of the automobile 
under the instrument panel. Defendant turn- 
ed on the ignition and set the directional 
light lever located on the steering column. 
He went to the front of the automobile and 
then to the rear to observe the signal lights. 
At this time the mechanic came in contact 
with the starter, which was combined with 
the accelerator pedal; the engine started and 
the automobile lurched forward, causing 
damage to the building. 


Plaintiff then brought this action to re- 
cover for the:-damage done to its building. 
The jury returned a verdict for the defend- 
ant, but the trial court granted plaintiff's 
motion for a judgment notwithstanding the 
verdict and, in the alternative, for a new 
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trial. Defendant appealed from this judg- 
ment of the trial court. 


The reviewing court held that plaintiff 
should not be allowed judgment notwith- 
standing the verdict since there was evidence 
from which a jury might properly have de- 
termined that defendant was not negligent. 
But the court refused to interfere with the 
trial court’s order for a new trial since the 
trial judge was of the opinion that sub- 
stantial justice had not been rendered by 
the verdict and since the verdict was not 
the only one that could have been rendered 
as a matter of law.—Severns Motor Company 
v. Hamilton. Washington Supreme Court. 
February 3, 1950. 33 CCH AUTOMOBILE 
Cases 548. 


Failure to Disclose Encumbrance 
Relieves Insurer of Liability 


Plaintiff brought this action under a policy 
of collision insurance which was effective 
from October 6, 1947, to October 6, 1948. 
When he purchased the policy, he owned a 
Plymouth automobile. The policy showed 
that there was no lien or encumbrance on 
the Plymouth and provided that the insur- 
ance would not apply if the vehicle was sub- 
ject to any encumbrance or if the insured, 
before or after loss, misrepresented any ma- 
terial fact or attempted any fraud relating 
to the insurance. 


In January, 1948, the plaintiff traded in 
his Plymouth for a Pontiac. By telephone 
he requested the insurance agent to change 
his policy to cover the Pontiac instead of 
the Plymouth. The agent did this, issuing 
to plaintiff a “change of car endorsement.” 
In the telephone conversation, the agent did 
not specifically inquire whether the replace- 
ment automobile was encumbered; nor did 
plaintiff mention any encumbrance upon it. 
The endorsement stated: “The automobile 
is fully paid for and the insured is the sole 
and unconditional owner thereof, except as 
follows: the amount unpaid is NONE.” 


Thereafter, on April 23, 1948, the Pontiac 
was badly damaged in a collision, and this 
suit followed. Plaintiff sought to avoid de- 
fendant’s pleas regarding the encumbrance 
and the policy provisions by alleging that 
the encumbrance on the Pontiac was of no 
legal effect since plaintiff made no statement 
regarding the existence or absence of an 
encumbrance upon the Pontiac and since 
the agent did not inquire about the matter. 
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Held: For the defendant insurer. “When 
there is no element of waiver or estoppel 
arising from knowledge of the company or 
its agent, the existence of a chattel mortgage 
renders the policy void. The insured is 
bound by the terms of the policy which he 
accepts and the fact that no inquiries were 
made by the company or its agent, and no 
representations by the insured in a written 
application or otherwise, cannot strike out 
the provision of the policy.”—Globe & Rut- 
gers Fire Insurance Company v. Segler. 
Florida Supreme Court. Filed February 21, 
1950. 33 CCH AuTomosiILe Cases 546. 


Waiver of Encumbrance 


Plaintiff sued the defendant insurance 
company to recover for damages to an 
automobile, arising out of a collision. The 
insurance company answered and contended 
that the policy did not cover the loss be- 
cause of a provision that the policy should 
not apply when the automobile was subject 
to a conditional sale not specifically declared 
and described in the policy. 


The agent failed to inquire of the plaintiff, 
at the time when he applied for the policy, 
as to whether the automobile was encum- 
bered. It was also proved that the agent 
had authority to insert in the policy the 
fact that the automobile was encumbered 
and nevertheless issue the policy. 


Held: Judgment for plaintiff. The agent’s 
failure to make inquiry of the insured as 
to encumbrances constitutes a waiver of the 
existence of the encumbrances.—Pacific Fire 
Insurance Company v. Cash. Georgia Court 
of Appeals. February 17, 1950. 33 CCH 
AUTOMOBILE Cases 757. 


Violation of Statute 
Not Recklessness 


Plaintiff's automobile was stalled upon de- 
fendant railroad company’s crossing, allegedly 
because the crossing was constructed negli- 
gently and in violation of an Illinois statute. 
Plaintiff had a clear view for 600 feet down 
the track. He testified that he was looking 
for the train While he was trying to start his 
car and that, when he saw the train, he was 
unable to avoid the accident. The trial court 
charged the jury that defendant’s violation 
of the statute was evidence of willful and 
wanton conduct. 


Defendant, in appealing from an adverse 
judgment, contended (1) that its violation 
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WHAT THE COURTS ARE DOING 
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of the statute was only evidence of negli- 
gence and not of willful and wanton conduct 
and (2) that plaintiff was therefore barred 
from recovering damages because of his con- 
tributory negligence. 


The reviewing court reversed the judg- 
ment of the trial court, and ordered the case 
dismissed, holding that the charge to the 
jury was reversible error and that plaintiff 
was contributorily negligent as a matter of 
law. (1) Violation of a statute or ordinance 
constitutes ordinary negligence but not will- 
ful and wanton conduct. For the latter, there 
must be proof of a reckless disregard of the 
safety of others, (2) Since plaintiff had a 
clear view for over 600 feet and failed to see 
the train in time to avoid the accident, he 
did not keep a proper lookout for the train. 
This disregard for his own safety constituted 
negligence on plaintiff's part. 

One judge dissented on the ground that 
the question of whether plaintiff's conduct 
was negligent should be a question of fact 
for the jury. He asserted: “I do not believe 
it to be a legal certainty that the ordinary 


- prudent motorist, who is caught in the unex- 


pected and uncomfortable situation of being 
stalled upon a railroad crossing, normally 
will or even naturally can apply his faculties 
to the task of watching and listening for 
trains in the same full free measure as where 
he is simply approaching a track in untrou- 
bled fashion and proceeding over it.”—Gulf, 
Mobile & Ohio Railroad Company v. Freund. 
United States Court of Appeals for the Eighth 
Circuit, August 9, 1950. 34 CCH AUTOMOBILE 
CAsEs 635. 


Use of Automobile— 
Permission of Insured 


Plaintiff was injured when a car belonging 
to the defendant owner and driven by de- 
fendant’s servant struck her. At the time 
of the collision the only person in the defend- 
ant’s car was the servant, who had been 
instructed to return the car directly to the 
garage. Instead of going to the garage, the 
servant took the car for his own purposes 
and while returning to the garage collided 
with the plaintiff’s car. The policy of public 
liability insurance issued by the defendant 
insurance company provided that only the 
owner and persons using the car with the 
permission of the owner were covered. 

On appeal from an adverse judgment, the 
defendant insurance company contended that 
the servant did not have permission to use 


Automobile 


the car and hence was not covered by the 
policy. 

The reviewing court held that the servant 
was using the car with the owner’s permis- 
sion, The only permission required under 
this type of clause was permission at the 
outset, initial permission. Since the servant 
had permission to use the car initially, to 
return it to the garage, he was using the 
car with permission. Judgment for defendant 
owner affiirmed.—Sun Underwriters Insurance 
Company v. Standard Accident Insurance 
Company of Detroit, Michigan, et al. Louisi- 
ana Court of Appeal. May 29, 1950. 34 
CCH Automosie CAsEs 581. 


Notice to Insurer 


Plaintiff's truck was involved in an acci- 
dent. Plaintiff carried an insurance policy 
with the defendant company that required 
notice of the accident and cooperation from 
the insured. An employee of the plaintiff 
gave the plaintiff false information in regard 
to the driver of the truck at the time of 
the accident. Plaintiff conveyed this infor- 
mation to the defendant. Plaintiff sought to 
recover under the insurance policy. The 
trial court gave judgment for plaintiff. 

Defendant contended on appeal that it was 
not liable to the insured because the insured 
violated the policy provisions with respect 
to: (1) the notice clause and (2) the co- 
operation clause. 

The reviewing court held that neither the 
notice nor cooperation clause had been 
breached. (1) The object of the notice 
clause was to acquaint the insurance com- 
pany with the fact that the accident hap- 
pened, so that the company might make 
proper investigation and protect its interests. 
Plaintiff advised the company of the fact 
that the accident happened and this was all 
that was required under the notice clause. 
The details of the accident are not required 
and when the details are given, they are 
surplusage. (2) The cooperation required 
by the cooperation clause was assistance 
when requested by the company. The plain- 
tiff was not asked for the names of the 
employees so the information furnished the 
defendant was not requested and did not 
fall within the scope of the ‘cooperation 
clause. Judgment for plaintiff affirmed.— 
State Farm Mutual Automobile Insurance 
Company v. Henderson et al. Georgia Court 
of Appeals. May 3, 1950. 34 CCH Auto- 
MOBILE CASEs 609. 
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of her father. One Wright had become in- 
toxicated in a tavern and was served more 
intoxicants there, after which he drove an 
automobile which killed the plaintiff's father. 
Fven though the plaintiff was twenty-nine 
years of age and thus without the benefit 
of the wrongful death act, the court held 
that the Michigan Civil Damage Act above 
referred to gave her a right to damages 
since the statute speaks of “every 

child . . . or other persons.” 


The scope of the statute was extended 
even further in McDaniel et al. v. Crapo et al., 
33 CCH AvutomospiLteE Cases 265 (Mich., 
1950). In that case a partnership owning a 
truck carried public liability insurance. One 
of the partners permitted his nineteen-year- 
old son to use the truck to attend a ball 
game. During his trip, the son purchased 
some beer at a tavern, became intoxicated, 
drove the truck and struck another automo 
bile. The other driver was injured and 
both vehicles were damaged. Resulting 
judgments against the son, his father and 
the partnership were paid by the public 
liability insurer. The partnership then sued 
the tavernkeepers and their surety for the 
damage to the truck, and at the same time, 
the public liability insurer sought a judg- 
ment against the same defendants for the 
amount paid in satisfying the earlier judg- 
ments. In this suit the Michigan Supreme 
Court held the tavernkeepers and_ their 
surety liable, asserting that the partnership 
is a “person” within the language of the 
statute and that the insurance company, as 
assignee of the partnership, “stands suff- 
ciently in the partnership’s shoes to main- 
tain this action.” 

In the absence of such a statute as the 
Michigan statute involved in the last two 
cases mentioned, the sale of intoxicating 
liquor to a motorist, even when the tavern- 
keeper knows his customer is going to oper- 
ate a motor vehicle, is too remote a cause 
of the injury accruing to other persons in 
order for damages to be assessed against 
the tavernkeeper. (Fleckner et al. v. Dionne, 
etc., et al., 33 CCH Automosite Cases 287 
(Calif. App., 1949).) 


Another remote consequence of tavern 
recreation is seen in the case of O’Dell, Ad- 
ministratrix v. Goodsell, Sheriff of Dakota 
County, Nebraska et al., 17 CCH NEGLIGENCE 
Cases 940 (Nebr., 1950). In that case plain- 
tiff’s intestate and one Summers’ began 
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A REPORT TO THE READER—Continued from page 790 | 


drinking beer in a tavern about 9:00 p. m. 
The deceased became quarrelsome after 
drinking, and the village marshall cautioned 
the two men on one or more occasions. 
The conduct of the deceased continued. He 
had a fight with one Armour, and the 
tavernkeeper was knocked down as he at- 
tempted to intervene. The deceased and 
Summers were arrested about 10:30 p. m 
and placed in the village jail. The two men 
died during the night, apparently as the 
result of suffocation. They were found near 
their mattresses, which were still smolder- 
ing. The evidence indicated that the mat- 
tresses were ignited by sparks from cigarettes 
which plaintiff's intestate had been smok 
ing, and that all of the oxygen in the closed 
room was consequently consumed. Plaintiff 
was unable to recover damages in her action 
against the sheriff, since the evidence indi- 
cated contributory negligence. 


A New Year’s Eve dance was the factual 
setting of the litigation in Fimple v. Archer 
Ballroom Company of Nebraska, 16 CCH 
NEGLIGENCE CASES 636 (Nebr., 1949). A 
large crowd of some 1,500 people attended 
the dance. A charge of $1.50 per person 
was made of everyone in attendance, includ 
ing the plaintiff. In addition to the dance 
floor, the ballroom had booths which those 
in attendance might occupy. The partition 
walls between the booths were built so that 
when a patron was seated, they came about 
to his shoulder. 


The plaintiff, with her escort, came to the 
dance about 9:00 p. m. There they met 
another couple who, by previous arrange- 
ment, had gone to the dance earlier and had 
At that time the booth 
immediately adjacent to theirs was occu- 
pied by a group of four young men. 


occupied a booth. 


The management had employees who served 
the patrons occupying these booths. For 
their convenience the management sold, and 
the employees served, bottled mix such as 
Coca-Cola, Dr. Pepper, etc., together with 
glasses filled with ice. 

When plaintiff and her escort arrived, 
the four young men in the adjacent booth 
were intoxicated. The court related the 
facts as follows: “After her arrival this 
group continued to buy mix and ice and 
spike these drinks with liquor. . . . As time 
passed they became more intoxicated. They 
also became very boisterous in their conduct 
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and language. This consisted of loud and 
profane language, scuffling among themselves 
and with others, breaking glasses, and, on one 
occasion, the throwing of a whisky bottle. 
Over this period, from 9 to 10:30 p. m., the 
conduct of these young men continuously 
became worse. 

“About 10:30 p. m. the [plaintiff], 
being alone in her booth, started to leave. 
She got out of the booth but leaned over 
the table therein to pick up her purse. As 
she leaned over the table she was hit on the 
right side of her nose by a bottle. This 
bottle was either tossed or thrown by one 
of the young men in the booth immediately” 
adjacent, and the plaintiff suffered serious 
injuries. 

The evidence disclosed that the plaintiff 
had been a former employee of the defend- 
ant ballroom company and had worked in 
that ballroom as a waitress; that she was 
familiar with the various employees, their 
duties, and how the place was conducted; 
that she permitted the condition of the 
young men to develop without complaining 
thereof to the management; and that she 
failed to withdraw from the vicinity of the 
disturbance for at least an hour and a half. 


After verdict and judgment for the plain- 
tiff, the defendant contended on appeal that 
plaintiff assumed the risk of which she com- 
plained and cited as applicable the cases in- 
volving the assumption of risk theory as 
applied to the batted or thrown ball in base- 
ball and as applied to the- flying puck in 
hockey. To this contention the Nebraska 
Supreme Court said that the tossed or 
thrown bottle is not an incident inherently 
characteristic of a ballroom even on New 
Year’s Eve, and that plaintiff did not assume 
this risk by becoming a patron of the dance. 


Defendant next contended that it was 
error for the trial court to refuse to instruct 
the jury as to a possible finding of contribu- 
tory negligence on the ground that plaintiff 
failed to warn defendant’s employees of the 
condition of these young men, which had 
continued for at least 1% hours, and on 
the ground that she failed to withdraw to a 
position of safety. The court agreed with 
the defendant on this point and held that 
there was a question of fact presented for 
the jury as to plaintiff's negligence and as 
to whether it was a proximate cause of her 
injury. The failure to submit that question 
to the jury under the Nebraska doctrine of 
comparative negligence was error requiring 
a new trial.: 


Report to the Reader 


| Y WAY of summary, it may be said 

that the statistics and rules of law appli- 
cable to the playtime accident are nearly 
susceptible of induction by an “armchair 
attorney.” For the statistical probabilities 
that a certain number of accidents will occur 
in a certain way during a certain period of time 
are highly predictable. This review of three 
years of litigation involving the playtime 
accident shows that the applicable legal 
rules are also predictable. 


The usual concepts of negligence, proxi- 
mate cause, assumption of risk, licensee and 
invitee, and the significance of actual or con- 
structive notice, the extent of control over 
an employee, etc., are applicable here with 
the same vitality as in other areas of tort 
law. The principle that liability should not 
be imposed for wrongs which could not be 
anticipated—the rule so lucidly laid downsby 
Judge Cardozo in Palsgraf v. Long Island 
Railroad Company—finds unusual application 
in some of these cases. Indeed, one judge 
generalizes the rule in a playtime accident 
case to have a broad scope: “In determining 
what is a defect in a sidewalk, or a store 
aisle, or a parking lot, we must take into 
consideration the nature of the establish- 
ment, and we must undertake to determine 
just what type of surface the user would 
have the right to expect. A person walking 
through a store is justified in assuming that 
the floor is level and smooth. But where 
a person walks in a parking lot, surfaced 
with shells, it must be realized that the 
surface will have indentations and depres- 
sions, and the person using it must exercise 
such care as may be required in the use of 
such a surface, and we do not see that it 
can be said to be actionable negligence of 
the owner of such a surface to allow in- 
dentations to remain.” (Janvier, J., in 
Byrnes v. National Casualty Company et al., 
18 CCH Neciicence Cases 56, 45 So. (2d) 
408, 409-410 (La. App., 1950).) 


Predictable though the statistics and legal 
rules applicable to the playtime accident 
may be, the elements of nonpredictability 
may be more than counterbalancing. Any 
particular “accident” is by definition an un- 
expected mishap. And the “twelve men, 
tried and true,” who must decide the issues 
of fact in all but incontrovertible cases, 
bring an inevitable uncertainty to the pre- 
diction of the result in any specific case. 


To those who would succumb to the 
natural craving for certainty by disparaging 
our system of shifting liability, we may say: 
“Devise a better system.” 
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The Reader Writes 


Frank P. Grad’s stimulating article, “Auto- 
mobile Accident Compensation,” which ap- 
peared at page 481 of our July, 1950 issue 
(as a reprint from the March, 1950 issue of 
the Columbia Law Review) has evoked the 
following comments from Mr. Theodore M. 
Bailey, Jr., an attorney in Sioux Falls, South 
Dakota: 

“It seems to me that this is an additional 
step towards a more firm control of the 
State upon its people, an attitude, of course, 
which depends entirely upon one’s point of 
view. However, it occurs to me that if the 
courts and legislatures would attack the 
problem of the results of poor driving 
from the point where no insurance can 
stand between the wrongdoer and his acts, 
I think there would be much healthier re- 
spect on the part of drivers for the existing 
laws. If our penalties for infractions of the 
law would be made more strict, imposing 
fines and jail sentences, the matter could be 
treated as a crime for which no insurance 
could be obtained. However, this is not the 
entire answer as a stiff fine or jail sentence 
would be a tremendous hardship upon a 
family that was on a marginal economic 
footing. Also there is a distant possibility 
of attacking the problem from the stand- 
point of im rem actions against the vehicle, 
similar to actions against vehicles in 
days of prohibition. It occurs to me that 
for a violation of the speed limit, for ex- 
ample, there would be two actions, one on 
the basis of whether or not a particular ve- 
hicle was violating the speed limit and sec- 
ondly against the driver if he could be 
identified. In the action against the vehicle 
it would result in impounding the vehicle 
for a period of time. Exceptions, of course, 
would have to be worked out for cases of 
stolen vehicles so as not to do injustice to 
a wronged owner. But on the whole I be- 
lieve such im rem action with resultant im- 
pounding would make it very clear to own- 
ers that their children, friends or neighbors 
would be required to obey the law or no one 
would use the vehicle. We also take up the 
case where you have a violation of statute 
where the vehicle can be identified by its li- 
cense number but because of existing con- 
ditions there can be no identity of the driver, 
such as excessive speeding in residential 
districts or violations of the law where only the 
license number can be obtained. The vehicle 
would be ‘charged with the violation’ irre- 
spective of what the driver had to say. 
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“T feel a concentrated and energetic attack 
on this problem under the police powers of 
the state would be more healthy than to 
start another give-away program. The fault 
lies with the driver and a great number of 
them don’t seem to care as long as they 
carry liability insurance. I sympathize with 
the injured party but I feel that pay- 
ment to him, irrespective of liability, or in 
fact any payment without some action 
against the wrongdoer is locking the barn 
after the horse has walked out.” 


For Butter or Worse 


It seemed to the manager of a chain gro- 
cery that the fairest way to distribute scarce 
items when there were shortages was simply 
to deposit the limited supply somewhere in 
the store and let the customers compete for 
the item on a first-come, first-served basis. 
In this way, any antagonism on the part of 
customers “left out” would be avoided, or 
at least minimized, 


Following that procedure, he brought a 
box of oleomargarine from the storeroom, 
dropped it at or near the feet of a woman 
who did not have an oleo-hunting look 
about her, and then announced to the other 
customers: “Oleo, come and get it!” 


The woman in question was not aware of 
the “fair” method of distribution, but she 
was soon aware of a few other things. Very 
suddenly, she found herself in the middle of 
a stampede. She was pushed against some- 
thing, and when she tried to straighten her- 
self up something else came in contact with 
the back of her head. She felt something 
like a bee-sting in the back of her neck. The 
medical evidence indicated that the injuries 
were similar to what was described as a 
“whip-lash” injury which occurs in an auto- 
mobile accident when the automobile is hit 
from behind and a passenger’s head sud- 
denly snaps back. 


The store manager’s synthetic butter dis- 
tribution act, no matter how good his inten- 
tions, had very greatly antagonized the lady 
who was given the best opportunity of all 
to obtain some oleo. Suffering from a blind- 
ing headache while she was encased within 
a plaster cast, and later in a traction with a 
thirty-five pound weight, she decided that 
more than oleo would be needed to salve 
her injured feelings 


The jury and court showed their great 
sympathy by awarding her $20,000 in dam- 
ages. (Smith v. Kroger Grocery & Baking 
Company et al., 17 CCH NEGLIGENCE CASEs 
1013 (Ill. App., 1950).) 


IL J— November, 1950 


Ls 


i 
i 
5 
} 













yt 


It 
yf 


h 


n 





Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for 
12 monthly issues. Write for sample copy. 
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Labor Law Journal 


* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 
Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 


nothing is “slanted.” 
scription rate—$6 a year. 


request. 


Food Drug Cosmetic Law Journal 


% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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